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DAVIS & BROOKS v. THE BRIG SENECA, CAPTAIN LEVELY, 
PART OWNER. 


Circuit Court of the United States, for the Eastern District of 
Pennsylvania, April Sessions, 1829. 


(1.) Where two equal joint owners of a ship, differing as to which of the two 
was entitled to appoint the master, there being no difference between them as to the 
destination of the vessel, and one of them insisting to undertake a voyage in per- 
son, as master, in opposition to the will and equal rights of the other part owner, 
the latter applied by petition, asking either for the sale of the joint property, or that 
he might be permitted to send the vessel to sea under a master of his own appoint- 
ment; Aeld, that a sale of the vessel ought to be decreed. 

(2.) The jurisdiction of the District Court, under the 9th section of the judiciary 
act of 1789, embraces all cases of a maritime nature, whether they be particularly 
of admiralty cognizance or not; and such jurisdiction, and the law regulating its 
exercise, are to be sought for in the general maritime laws of nations, and are not 
confined to that of England, or any other particular maritime nation. 

(3.) The provisions of the French marine law which authorize a compulsory sale 
of a vessel, in case of partners disagreeing about the use of her, are part of the 
general law of admiralty binding on the courts of the country. 


Tuis case came before this Court by appeal from the District 
Court,* in which a petition was filed on the 4th of December 
last, by Davis & Brooks, merchants of the city of New York, 
stating that they were owners of one half of the brig Seneca, 
then lying in the port of Philadelphia, and that the remaining 
half part belonged to Captain Henry Levely; that Captain Leve- 
ly had had possession of the brig for several months, having the 
sole control thereof, and had proceeded on certain voyages to 
the detriment and dissatisfaction of the late part owners, 


* The case, as decided by Judge Hopkinson, is reported at large in Gilpin, 10. 
The present opinion, however, reversing the decree below, is now for the first time 
reported. 
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(from whom the brig was purchased by the petitioners,) and 
then again threatened to take the vessel to sea without the 
consent of the petitioners, and to their great detriment ; the pe- 
tioners further stated that finding themselves in a very incon- 
venient situation by the conduct of Captain Levely, they had 
repeatedly offered to sell their share to him at a reasonable 
price, or to purchase his share on sufficient terms, or to sell 
the entire vessel at a public sale, or to send her to sea with a 
master appointed by themselves; but that the said Captain 
Levely had obstinately refused to adopt either of these courses, 
and persisted in declaring that he would take the vessel to 
sea. 

In consideration of these circumstances, the petitioners 
prayed an attachment against the vessel, and a citation to 
Captain Levely to show cause, why the court should not 
grant an order for the sale of the said vessel; or why the pe- 
titioners should not be permitted to send her to sea with a 
master appointed by themselves. The attachment and citation 
were granted—and after argument, the judge of the District 
Court (Judge Hopkinson) delivered an elaborate opinion against 
the authority of the court to order a sale of the vessel, and 
decreed that neither of the prayers of the petitioners could be 
granted and that the petition be dismissed. 

From this decree the petitioners appealed. After the cause 
came into this Court, the appellants obtained leave to amend 
their petition, which amended petition, after repeating the 
various offers made by them to the respondent, as set forth in 
the original petition, and with more precision as to the last of 
them, states their offer that the brig should be sent to sca on a 
designated voyage, under the charge of a master to be agreed 
upon by both parties—all which offers were refused. That 
the respondent has obtained and now retains possession of the 
brig, in an illegal manner, and against the will of the petition- 
ers,—that he has recently appointed a master to command 
her, without the assent of the petitioners, and now threatens to 
send her on a voyage under the person so appointed by him- 
self, without their concurrence and against their consent, 
whereby they will be deprived of their moiety of the profits of 
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the vessel. The prayer is, that the respondent may be re- 
strained from taking or sending the brig to sea, and that a sale 
of the brig may be decreed, or that the petitioners may be 
permitted to send the vessel to sea on a voyage proposed by 
them. 

The amended answer denies that the offers stated in the 
amended petition were made ;—it states that the respondent 
proposed to the petitioners that she should be fitted out and 
employed, but that they refused to expend a dollar upon her, 
and would rather see her rot at the wharves than have any- 
thing to do with her ;—that the respondent then determined to 
fit her for sea; and after he had fully repaired her, at great 
expense, and was ready to proceed to sea, he was stopped by 
the process issued from the District Court ;—he affirms that it 
never was his intention to send her to sea under the command 
of the person mentioned in the petition, his determination 
being to command her himself on the projected voyage. 

The new evidence taken in this Court tended to prove the 
following facts: 

1. That the petitioners objected to incurring any expense 
for the repairs or outfit of the vessel for a voyage to be conduc- 
ted by the respondent as her master. 

2. That they expressed their willingness to take possession 
of the brig, and to employ her under a skilful master, and to 
give bonds to account for her earnings; or to sell their moiety 
of her to the respondent for 1500 dollars, as she stood, before 
she was repaired. 

3. That they offered to tne agent of the respondent, that the 
brig should go to sea under another master than the respondent, 
and that they sent on a person to take command of her; but 
possession of her was refused.—That a specific voyage to 
Wilmington, in North Carolina, was proposed by Henshaw, 
under whom the petitioners claimed, and who acted as the 
representative of the petitioners claiming a lien on the vessel. 

After argument in this Court, by Messrs. Wuarton and 
Sererant for the appellants, and Messrs. Binney and Cuauncey 
for the appellee, the opinion of the Court was pronounced by 
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Wasuineton,J. The novelty, as well as the difficulty of 
this case, well entitled it to the labour, the talents, and the 
learning which have been bestowed upon it at the bar. It is 
not my intention to follow the counsel over the whole ground 
which they have so ably occupied, much less to express an 
opinion upon many of the topics which they have discussed. 
In the unsettled state of admiralty jurisdiction and admiralty 
law in the United States, I think it the safest course to advance 
step by step in deciding the many new, and often intricate 
questions to which those subjects may give rise. Influenced 
by this consideration, I shall confine my observations to the 
precise case before me; which, from the amended pleadings 
and the new evidence exhibited in this Court, I find to be that 
of joint owners of a vessel, having equal interests in her, each 
willing and desirous to employ her in navigation, buat upon his 
own terms, and neither willing to do so upon any other. The 
terms upon which the appellants desire it are, that she may be 
commanded by a master of their appointment, and, at all events 
that Levely should not be that master. The appellee objects 
altogether to those terms, and claims to take her to sea under 
his sole command. It is manifest, therefore, that the difference 
between these owners, is not, whether the vessel shall be em- 
ployed, but which of them shall be entitled to appoint the mas- 
ter; and, that upon this point, all prospect of compromise is 
hopeless. They do not differ, it is true, as to the destination 
of the vessel, because, until this preliminary matter of disagree- 
ment was adjusted, it was unnecessary for either to propose, 
or to discuss the expediency of any particular voyage. But I 
consider it to be entirely unimportant to the decision of this 
case, whether the subject of difference be the appointment of 
the master, or the particular destination of the vessel, if the 
consequence in either case, as to the employment of the vessel 
must be the same. 

In this state of things, the respondent, assuming to act as 
master, and insisting to undertake a voyage in opposition to 
the will, and to the equal rights of the other part owners, the 
latter applied by petition to the District Court to decree a sale 
of the joint property, or that they might be permitted to send 
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the vessel to sea under a master of their own appointment. 
The important question presented by this petition was, had 
that court jurisdiction and authority to decree a sale, and a di- 
vision of the proceeds? 

As preliminary to the investigation of this question, I not 
only admit, but insist, 

First, that the judicial power of the United States under the 
constitution—and the jurisdiction of the District Courts, under 
the 9th section of the judiciary act of 1789—embrace all cases 
of maritime nature, whether they be particularly of admiralty 
cognizance or not. 

Second, that this jurisdiction, and the law regulating its ex- 
ercise, are to be sought for in the general maritime law of na- 
tions, and aré not confined to that of England, or any other 
particular maritime nation. 

Lastly, that the present is a case of admiralty and maritime 
cognizance, since it involves a dispute between part-owners of 
a vessel, concerning the disposition and employment of her in 
navigating the sea. 

But these positions, if they be correctly taken and admitted, 
overcome only a part of the difficulties which this case pre- 
sents. We are still left to inquire, does this maritime law 
authorize a sale of the property in a case like the present? 
And where is that law to be found? For I cannot agree with 
the appellant’s counsel, that if the jurisdiction of the Court be 
established, the authority follows as a corollary. The Circuit 
Courts of the United States have a common law jurisdiction in 
all the cases to which it is extended by the Constitution and 
Acts of Congress; but the rules by which they are authorized 
to decide on any given case, must be sought for in the law of 
the land. 

Where then is the law applicable to this case to be found ? 
Not in the practice, or adjudications, of the Admiralty Court 
of England. The case of Ouston v. Hebden, 1 Wils. 101, and 
that of the Apollo, 1 Haggard 306, are conclusive both against 
the jurisdiction and the authority of that Court. 

We next pass to those great sources of maritime jurispru- 
dence, the Rhodian law, and the laws of Oleron and Wisbury, 
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in neither of which do we find any provision made for a case 
similar to the present. 

Our attention is then invited to the civil law, or rather to the 
Roman marine code, another legitimate source of general 
maritime law; in which we find sundry wise provisions for 
adjusting disputes between part owners of vessels, from which 
the three following rules may be deduced. 

1. That the opinion and decision of the majority in interest 
of the owners, concerning the employment of the vessel, is to 
govern, and therefore they may, on any probable design, 
freight out or send the ship to sea, though against the will of 
the minority. 

2. But if the majority refuse to employ the vessel, though 
they cannot be compelled to it by the minority, neither can 
their refusal keep the vessel idle, to the injury of the minority 
or to the public detriment; and since in sucha case the minori- 
ty can neither employ her themselves nor force the majority to 
do so, the vessel may be valued and sold. 

3. If the interests of the owners be equal, and they differ 
about the employment of the vessel, one half being in favour 
of employing her, and the other opposed to it, in that case the 
willing owner may send her out. 

It is manifest that neither of these rules applies to the present 
case, in which there are no unequal interesis and no unwilling 
owner, each being desirous, and equally so, to employ the 
vessel. 

In the further prosecution of our inquiries, we are naturally 
led to an examination of the marine code of France,—to those 
celebrated ordinances of Louis XIV., published to the mari- 
time nations of Europe as early as the year 1681. The 5th 
and 6th articles of this code, cited, and learnedly commented 
upon by Valin, p. 564, will alone be noticed. The former is 
substantially the same as the first rule of the Roman law be- 
fore referred to.—The latter is as follows: 

“No person may constrain his partner to proceed to the 
public sale of a ship held in common, except the opinions of 
the owners be equally divided about the undertaking of some 
voyage.” 
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There is certainly some ambiguity in the phraseology of this 
article, and, unexplained, it might be construed to mean no 
more than is expressed in the third rule of the Roman law be- 
fore noticed, applying to owners having equal interests. But 
Valin leaves no room for doubt as to the true exposition of this 
article. In his first volume, page 585, he says: “ The case 
excepted in this article is, when ‘the opinions of the parties 
are equally divided on the undertaking of some voyage,’ upon 
which we may remark, that the question is not of two equal 
opinions, of which one is to leave the vessel without any kind 
of voyage, and the other to undertake such or such a voyage, 
there being no doubt in that case that the opinion favourable 
to a voyage ought to prevail, saving the right to discuss the 
projected voyage; but solely, of the case of two opinions 
equally divided upon the particular enterprise projected by one 
moiety of the persons interested, and rejected by the other 
moiety, whether that moiety proposes on its part another 
voyage, or confines itself to a disapproval of it, provided, 
nevertheless, that it gives plausible reasons for its conduct ; 
otherwise this would have the air of an absolute refusal to 
permit the vessel to be navigated, which justice could not 
tolerate, being contrary to the object of the vessel, to the 
original intention of the parties, and to the interests of con- 
merce.” 

This article, thus explained, embraces the present case, un- 
less it could be successfully contended that there is a substan- 
tial difference between a disagreement respecting the particu- 
lar voyage proposed and discussed, and the appointment of 
the master to conduct the voyage. The reason strikes me to 
be the same in theone case as in the other, and the consequence 
to the parties, to their original intention, to the object of 
the vessel, and to the interests of commerce, are precisely the 
same. In the one case as in the other, the vessel must remain 
unemployed, since neither owner can, otherwise than tortiously 
send her to sea, against the will of the other. And were he 
to persist in doing so, is there no power in a Court possessed 
of general maritime jurisdiction, to restrain him? Iam not 
prepared to admit so monstrous a legal solecism as the denial 
of this authority would seem to imply. 
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But the ordinance provides that the party objecting to the 
voyage must assign a plausible reason for his conduct, in order 
to repel a presumption that his objection is founded on an un- 
willingness to employ the vessel at all. And is it not more 
than a plausible reason for one owner to allege his equal right 
to employ the person to whose care his property is to be en- 
trusted, and to object to the one selected by the other owner, 
upon the ground of his want of confidence in the skill or in the 
integrity of the person so selected? I am far from saying, or 
even believing, that, in point of fact, the objection to Captain 
Levely is well founded, since there is no proof in the cause to 
substantiate it; but if it be honestly entertained by the appel- 
lants, itis not for this Court to decide that it is futile, and 
merely urged as a pretext for detaining the vessel in port. 

Having ascertained the true meaning of this article of the 
French marine ordinances, its authority, or the influence 
which it should have in deciding this cause, is next to be con- 
sidered. 

It is insisted by the counsel for the appellee, that this article 
is nothing more than a part of the local law of France, found- 
ed upon the Roman law of licitation, adopted by France, ap- 
plicable to the partition of property, moveable and immoveable 
which is held in common by two or more persons, which, 
without a sale, could not be otherwise conveniently divided 
between them ; and, in support of this argument, it is remarked 
that the expressions of the article are all negative, and must 
necessarily refer to some other code whenever the excepted 
case shall occur. 

The ingenuity and the imposing appearance of this argu- 
ment are freely acknowledged ; but it will not, I think, bear a 
close examination. For, admitting the general law of licita- 
tion to have formed a part of the Jocal law of France, it does 
not follow that an ordinance restraining and qualifying that 
law in cases, and in relation to subjects purely maritime in 
their nature, should likewise form a part of the local law of 
that country. It would rather seem that, on account of their 
maritime character, it was deemed proper to withdraw such 
subjects from the local, for the purpose of incorporating them 
into the general marine code of the nation. That the 5th 
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article is of this description, has not been questioned; it was 
no doubt copied from the Roman maritime code, which having 
also provided for cases of disputes between the owners of un- 
equal interests, as well as between those having equal interests 
in one event only, it would seem as if the 6th article had been 
introduced for the purpose of perfecting the system, by af- 
fording a remedy, in another event for which the Roman law 
had made no provision. It is most obvious, in short, that 
Valin, as well as other jurists who have treated of these articles 
have considered them, not as parts of the common, but of the 
maritime law of France, and we find provisions similar to them 
in principle introduced into the Code de Commerce of that 
country. 

That the ordinances of Louis XIV. are not of binding 
authority upon the maritime courts of other countries I freely 
admit; but as affording evidence of the general maritime law 
of nations, they have been respected by the maritime courts of 
all nations, and adopted by most, if not by all of them, on the 
continent of Europe. We are informed that this code was 
compiled from the prevailing maritime regulations of France, 
and of other nations, as well as from the experience of the most 
respectable commercial men of France. And why should 
not such parts of it as are purely of a general maritime charac- 
ter, which are adapted to the commercial state of this country, 
and are not inconsistent with the municipal regulations by 
which our courts are governed, be fullowed by the Courts of 
the United States in questions of a maritime nature? I leave 
this question to be answered by those who would restrain the 
admiralty jurisdiction of the District Court within the limits 
allowed by the Common Law Courts of England to be exer- 
cised by the High Court of Admiralty of that country. 

And why, let me again ask, shall the 6th article of this code 
be rejected in the case now under consideration? Neither 
justice nor policy requires it. For it is manifest that the 
appellants must either surrender their property in this vessel, 
or rather the fruits of it, to the appellee, or their equal right to 
appoint the master, and to decide upon her destination, or that 
she must remain idle in port until the subject in dispute is 
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totally lost to both the owners. There is no other imaginable 
alternative, unless it be the one which the appellants ask for. 
For if the appellee may now legally claim the right to take 
this vessel to sea, and, by giving security for her safe return, 
may take to himself, in exclusion of the other part owners, all 
the earnings of the voyage, his right to employ her, on the 
same terms, as long as she shall be in a condition to be navi- 
gated, will continue equally valid, and the exercise of it can 
no more be denied then than now. 

Suppose, for the purpose of further illustrating this part of 
the subject, these parties had filed cross petitions, setting forth 
the difference between them respecting the appointment of a 
master, and each praying to be permitted to take the vessel to 
sea under the usual stipulations, since neither could entitle him- 
self to a preference, what could the Court do but dismiss both 
petitions, and thus leave the vessel unemployed ; unprofitable 
to both parties and to the interests of commerce, and subject 
to all the injury to which such a state of things would expose 
her. Yet this is substantially the present case; and if the 
Court has no power to decree a sale, it is clear that neither of 
the parties can take the vessel to sea without a decree of the 
District Court authorizing him to do so. 

Upon the whole, considering the article of the French Code, 
which has so often been referred to, as constituting a part of 
the maritime laws of nations—that it is in itself a wise and 
equitable provision—that it is not inconsistent with the com- 
mercial state of this country, or with any law which should 
govern this Court, 1 feel myself not only at liberty, but bound 
to adopt and apply it to the present case, and I shall therefore 
reverse the sentence of the District Court, and decree a sale 
of this vessel. 

My opinion, I acknowledge, was very different when this 
cause was opened, from that which I now entertain. I had 
read that which was pronounced in the District Court by the 
learned judge of that Court, with an entire conviction of its 
correctness. But the new evidence which has been introduced 
in this Court, presents, in at least one most essential particular, 
a different case from that which was submitted to the view of 


that Court. 
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COMMONWEALTH v. DUPUY, er. at. 


Supreme Court of Pennsylvania, Nisi Prius, February 23, 
1831, before Mr. Justice Kennepy. 


(1.) Where one or more individuals contribute sums of money to employ coun- 
sel to carry on a criminal prosecution, it is not maintenance in them to do so, nor 
does the fact of their so doing go to impeach their credit; though if such aid be 
given through malicious motives, and without probable cause, they render them- 
selves liable to an action for damages at the suit of the party so prosecuted. 

(2.) When three or more persons agree to go to a church where divine service 
is to be performed, and to laugh and talk during the performance of the same in a 
manner which might be excusable in a tavern; and in so doing manifest a de- 
termination to resist by force any effort that may be made to remove them or pre- 
vent their so doing, they will be guilty of riot. 

(3.) It seems that the unnecessary performance of secular labours on Sunday, in 
such a way as todisturb the worship of others, is indictable in Pennsylvania. 


The defendants were indicted for a disturbance alleged to 
have been committed in the Wiccaco Church, in the county of 
Philadelphia, where they had met, on Sunday, May 31, 1829, 
for the purpose of protesting against the preaching of the Rev. 
Mr. Connelly, whose authority to act as minister they disputed. 
[t appeared that the congregation having assembled, Mr. 
Connelly attempted to take his place in the pulpit, when one of 
the defendants interrupted him by telling him he was not the 
choice of the congregation, handing him a letter to that effect, 
which he was requested to read. A disturbance ensued, and 
the result was that Mr. Connelly was forced to withdraw from 
the Church. 


Judge Kennepy, before examining the evidence, which he 
afterwards did at great length, said :— 

It has been said that the principal witnesses on the part of 
the commonwealth, have contributed sums of money to em- 
ploy counsel to aid in carrying on the prosecution, and that 
in doing so they have been guilty of the crime of maintenance, 
which is an indictable offence, and ought to impeach their 
credit. This I consider a misapplication of the term mainte- 
nance, which is committed by a person who has no interest or 
concern in the cause, therein inciting and stirring up one man 
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to sue another; or it may be committed by such a person in 
supplying money to commence and carry on suits with which 
he has no concern. If, however, he should be the guardian or 
parent of the plaintiff, he will be excused, or be otherwise in- 
terested in the matter, he will be justified. Interest in the 
cause of action is sufficient to justify his interference; and if so, 
it is manifest that maintenance cannot be committed by any 
one of the community in taking a part in commencing and 
carying on a prosecution in the name of the commonwealth, 
charging the defendants with a public offence, because he has 
an interest, a deep interest, I would say, in bringing to justice 
all such as have been guilty of a public offence. Every in- 
dividual of the community may be considered as a plaintiff in 
such cases. And we know that it is every day’s practice for 
individuals, private citizens, to take an active part in public 
prosecutions, and employ counsel to aid the attorney appointed 
for the commonwealth in conducting and attending to their 
prosecutions. The motives which induce private citizens thus 
to interfere in public prosecutions, may be commendable or 
otherwise. If they do commence and carry them on from 
malicious motives, and without any probable cause for doing 
so, they render themselves liable to an action for damages at 
the suit of the party so prosecuted. If you have discovered 
that any or all of the witnesses on the part of the common- 
wealth were under the influence of bad motives in giving their 
testimony, you no doubt will feel yourselves disposed to make 
proper allowance for it. 

The counsel who first addressed you on behalf of the defen- 
dant admitted that the manner of doing the act which is char- 
ged as a riot is everything, and may make that criminal and 
amount to a riot, which, when done in a different manner, may 
be laudable. This is certainly so; but then I understood him 
to contend that although the time and place might aggravate 
the offence, they can never make that an indictable offence 
which otherwise would not be so. To the truth cf this propo- 
sition I cannot give my assent. I consider that the place in which 
a thing is done may be of as much importance in making the 
act a public offence or otherwise, as the manner of doing it. 
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It is laid down as law, and I have no doubt it is so, that a man 
may call in his friends completely armed to defend and protect 
himself against a threatened assault in his own house, but if he 
go abroad thus attended by two or more with a view to de- 
fend himself against a threatened attack, unless indeed it should 
be to go to the magistrate to make his complaint, it would be 
considered a riot. The place, in this case then, becomes of 
the essence of the crime. Can it be doubted for a moment 
that if three or more agree to go to church when divine ser- 
vice is to be performed, and to laugh and talk during the per- 
formance of the same, and behave in such a manner as would 
be excusable in a tavern, and in doing so, manifesting a de- 
termination to resist by force any effort that may be made to 
remove them or prevent from doing so, that they would not 
be guilty of a riot? I would consider it a most aggravated 
one ; yet it is only rendered so by the time and place. Doctor 
Collin no doubt felt the influence of this distinction, when he 
came to his door, as is testified, and admonished those who 
were assembled in his yard making a noise by loud talking, 
such as had not been usual in that place, that they were not in 
a tavern. 

I also consider it a great mistake to say that you may do 
in Pennsylvania on the first day of the week, or more common- 
ly called Sunday, whatever you may do on any other day of 
the week. Without waiting to inquire whether or not God 
has, as Mr. Dupuy, one of the defendants, said, made all days 
alike, and whether the distinction be of divine appointment or 
not, it is sufficient to know that the Legislature of Pennsyl- 
vania have passed acts restraining and prohibiting the doing 
of certain acts, and prescribing a certain course of conduct on 
that day. It is forbidden that we should engage in, and fol- 
low our usual occupations, unless, indeed, it should be that our 
daily labour was that of performing acts of necessity or mercy, 
which are lawful at all times and seasons. The policy of 
these acts, I think, ought not to be questioned. I presume it 
will be admitted, by any intelligent mind, that religion is of 
the utmost importance to every community. The history of 
the past furnishes abundant evidence of the truth of this propo- 
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sition. It is the basis of civilization. Without it we should be 
in a state of moral darkness and degradation, such as usually 
attend the most barbarous and savage states. It is to the in- 
fluence of it, that we stand indebted for all that social order 
and happiness which prevails among us. It is by the force of 
religion more than by that of our municipal regulations, or our 
boasted sense of honour, that we are kept within the line of 
moral rectitude, and constrained to administer to the welfare 
and comfort of each other. In short, we owe to it all that we 
enjoy, either of civil or religious liberty. Blessings which 
certainly cannot be too highly appreciated, but ought not, as 
the defendants are said to have done upon this occasion, to be 
used as a cloak to cover a design to disturb the public peace, 
and to promote a sinister end. Here, then, give me leave to 
say, that the institution of the Sabbath is, in my humble 
opinion, not only admirably adapted to promote and establish 
religion among us, but to secure and preserve our physical 
as well as moral health and strength. 

That this congregation, or some portion of it, was assem- 
bled for the purpose of joining in public worship, we may 
reasonably conclude was the fact ; and that such a disturbance 
was created and produced as to break it up, and prevent pub- 
lic worship from taking place, seem to be testified to by most 
of the witnesses on both sides 


COMMONWEALTH v. LOVETT. 


Quarter Sessions of Bucks County, Pa., May 1831, before Judge 
Fox, and the Associate Judges. 


(1.) Eaves-dropping is an indictable offence in Pennsylvania, though if it should 
appear that the alleged offence was committed by the husband of the prosecutrix, who 
was the subject of it, or by his authority, it would seem that the prosecution 
does not lie. 

(2.) Eaves-dropping, it seems, consists in privily listening, not in looking or 
peeping. 


This was an indictment for eaves-dropping. The defendant 
was proved to have watched at the window of the chamber of 
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the prosecutrix, a married woman, and to have subsequently, 
whether truly or not was not very plain, circulated stories of 
what he saw there, very much to her discredit. 


Mr. Ross addressed the jury for the prosecution, and Mr. 
Morais for the defence. 


Fox J., charged the jury substantially as follows :— 

I consider this as a serious kind of offence. Every man’s 
house is his castle, where no man has a right to intrude for 
any purpose whatever. No man has a right to pry into your 
secrecy in your own house. There are very few families 
where even the truth would not be very unpleasant to be told 
all over the country. It might perhaps cause the destruction 
of the family, even if the stories told were true. Suppose, in 
this case, they are true. Suppose they are false, and this man 
did go to that house for the parpose of framing these stories. 
Why, you have it in evidence, that this family is slandered ; 
that the husband and wife do not live together. Therefore, it 
is important to all persons, that our families should be sacred 
from the intrusion of every person. Then this case I suppose 
to be settled as to the law, and to become a mere question of 
fact. Did he go there and listen, with the intent to frame 
slanderous tales? &c. If a man goes with intent to effect a 
certain purpose, it is for you to determine whether he would 
not use all his senses to make the discovery ; whether he would 
not listen as well as look, and if you are satisfied he did listen 
with that intent, you may convict him on this indictment. 

Another question is presented in this case, and it isa serious 
one. Some evidence has been offered to show that the owner 
of the house,—the husband—gave this man authority to watch 
his wife. If he did so, as he had a right to do, the defendant 
should be acquitted. There is no law that can prevent a hus- 
band from constituting a watch of his wife. A husband may 
slander his wife, yet she cannot maintain an action for the 
slander. If the wife is slandered by another, the husband may 
join in the action for the slander. And there is no way that I 
know of for her to obtain redress at law against herhusband. And 
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if he has given this man authority to watch his wife, I do not 
know how he can be prosecuted. But it is for the defendant 
to make out this part of the proof of authority. If he has 
proved it, it is good evidence for him; if not, it is not suffici- 
ent for his defence. 

[In the course of the argument of counsel a manuscript 
opinion of Judge Rush, in Commonwealth v. Mengelt, decided 
in 1818, was read, where it was ruled that peeping, or looking 
privily, was not indictable, a man being allowed to look 
wherever he pleased; but that to constitute eaves-dropping, 
there must be a listening or hearkening of the discourse. ] 


WILLIAM MORGAN, atras BILL, v. J. REAKIRT, KEEPER OF 
ARCH STREET PRISON. 


Supreme Court of Pennsylvania, 1835. 


(1.) A negro, alleged to be a fugitive from labour from another State, having 
been committed by a State Judge to wait his final decision, on the claim of the 
master, a writ of hominie replegiando, sued out in behalf of the negro, for the pur- 
pose of trying his freedom, was under the circumstances of the case, quashed. 

(2.) Under the act of Congress of 12th February, 1793, which makes it the 
duty of any judge or magistrate, of any county, city, or town corporate, upon 
proper application made, and evidence produced, showing that a party before him 
is a fugitive from labour in another state, “to give a certificate thereof to such 
claimant, his agent, or attorney, which shall be sufficient warrant for removing 
such fugitive,” &c., the certificate of a magistrate of competent authority is conclu- 
sive on the premises, and will not be reviewed by an appellate court, either col- 
laterally or directly. 


The plaintiff, a mulatto man, was claimed to be the slave of 
a resident of Hartford county, Maryland, and being arrested 
was brought before Judge Randall, of the Philadelphia Com- 
mon Pleas, in pursuance of the act of Congress of 1793, and 
after a thorough investigation of the claim, the court was 
satisfied from the evidence, and was about to pronounce such 
a decision, when a request was made that the certificate autho- 
rizing the removal to the State of Maryland, should be delayed 
until time and opportunity m‘ght be afforded to issue a writ of 
homine replegiando in the Supreme Court. The delay was 
granted, and the certificate was not issued till5 P. M. On 
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the discharge of the Judge being presented, the keeper of the 
prison refused to deliver the man, the writ de homine replegi- 
ando having in the meanwhile been served upon him. 

The Supreme Court (all the Judges being present) immedi- 
ately ordered the writ to be quashed, it being said by the 
Chief Justice that the certificate of the State Judge was con- 
clusive evidence of the facts alleged, and the writ being in 
derogation of the claimant’s constitutional rights. 


Counsel for Claimant, Mr. H. M. Puituipes. 


For slave, Messrs. Davin Paut Brown, Cuartes Gitrin, 
and GeorceE Griscom. 


MIDDLETON v. RICE. 


Supreme Court of Pennsylvania, at Nisi Prius, Feb. 1845. 
Before Mr. Justice Kennepy. 


(1.) Though a limitation to a widow so Jong as she remains unmarried, is good, 
yet if a legacy or bequest of personal property be given to a party for life, with a 
condition subsequent annexed thereto, that if the legatee marries, the legacy is to 
go over; if seems such condition is bad. 

(2) Where a testator directed his executors to pay annually two hundred dollars 
of the proceeds of his real estate to his widow, for the support of herself and his 
children, to be paid monthly, until his youngest son should arrive at the age of 
twenty one, provided, however, that his wife remained his widow that long, and in case 
she again married, the bequest to cease from the day of her marriage; held, that 
the bequest over was void. : 


This was a case stated to try the legal effect of the following 
clause in the last will of Daniel Rice, of Delaware county: 
“Item, I give and bequeath to my loving wife Deborah, all my 
household and kitchen furniture, together with all the grain, 
flour, meat and vegetables, in and about the house at the time 
of my decease, absolutely, and to be at her own disposal ; and 
I do order and direct my said executors to put out my real 
estate to the shares as hereinafter directed, and out of the pro- 
ceeds of the same, yearly and every year, to pay to my said 
wife, for the support of herself and children, two hundred dol- 
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lars, and that to be paid in monthly payments. And the re- 
mainder of the said proceeds to be laid out annually in fencing, 
lime and manure, if necessary for the place, until my son 
Daniel arrives at full age, provided, however, that my said 
wife remains my widow that long. And in case she again 
marries, the above bequest of two hundred dollars annually is 
to cease from the day of her said marriage.” 

The case was argued by Mr. Duntap and Mr. Merepira 
for the plaintiffs, and by Mr. Dittincuam for the defendants ; 
and in February, 1845, the following opinion was delivered by 
Mr. Justice Kennepy, since when no further proceedings have 
taken place, the case being now in process of adjustment. 


Per Curiam. Contracts in restraint of marriage are regard- 
ed as being contrary not only to the law and order of our 
nature, but likewise contrary to sound policy, and therefore 
ought to be considered illegal and void. Marriage, no doubt, 
may be made the subject of regulation by qualified restrictions 
under certain circumstances, but under no circumstances 
whatever ought a general and entire restriction of it to be coun- 
tenanced and sanctioned by law. Accordingly, a covenant not 
to marry any person but the covenantee, under a penalty of 
one thousand pounds, without any consideration to support it, 
was held invalid in law, and that: no action would lie to re- 
cover the penalty, Lowe v. Peers, 4 Burr, 2225. The judg- 
ment of the King’s Bench in this case was afterwards aflirmed 
upon Writ of Error in the Exchequer Chamber. Lord Chief 
Justice Wilmot, in delivering the opinion of the Court, observ- 
ed ;—*“ It would be endless to enumerate the duties which are 
the objects of moral obligations, both in a state of society and 
out of it; gratitude, charity and all parental and filial duties 
beyond mere maintenance. Friendship, beneficence in all its 
branches, and many more which might be named, are duties 
of perpetual obligation, and I cannot name a greater than 
matrimony, being one of the first commands given by God to 
mankind after the creation, repeated again after the deluge, 
and ever since echoed by the voice of nature to all mankind. 
For the precept of multiplication has been always expounded 
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by the civilized world to mean multiplication by the medium 
of matrimony, and not promiscuous copulation ; and there can- 
not be a duty of greater importance to society, because it not 
only strengthens, preserves and perpetuates it, but the peace, 
order and decency of society depend upon protecting and en- 
couraging it.” See Wilmot’s Opinions and Judgments, 371. 
He also proceeds further to state that “the writers upon the 
law of nations, consider contracts to omit such duties as void ; 
nay, they consider an oath to perform them as not obligatory. 
Grotius, 2 lib. ch. 18. sec. 67. A covenant of this kind does 
not only hinder a greater moral and social good, it does not 
only interfere and check that ‘ profectum in bono’ which we 
owe to God and our country, but it tends to evil, and to the 
promotion of licentiousness, it tends to depopulation, the 
greatest of all political sins; it is a contract ‘ vergens ad pub- 
licam perniciem,’ and therefore has a moral turpitude in it.” 
And he also shows that it is much worse than a covenant of 
perpetual chastity, which extends to all unlawful as well as 
lawful intercourse, because a covenant in restraint of marriage 
only interdicts the innocent gatification of a natural appetite, 
and leaves the party at full liberty to a criminal indulgence of 
it. Therefore to entertain an action for the breach of such 
contracts, would be setting the laws of God and man at vari- 
ance with one another, and would be making the common 
law counteract its own favourite dominant principle “ Salus 
populi suprema lex.” In Baker v. White, 2 Vern. 215, a bond 
from a widow not to marry again, was decreed to be delivered 
up, though there was a counter bond to pay a sum of money 
to her executors if she did not. Vide also, Key v. Bradshawe, 
Id. 103. Conditions also, in restraint of marriage are odious ; 
and are therefore held to the utmost rigour and strictness. 
They are contrary to sound policy. By the Roman law, 
they are all void, says Lord Mansfield, in Long v. Dennis, 4 
Purr, 2055. “Conditions precedent,” he further observes, “ must 
previously exist, (meaning that they must be performed, other- 
wise the gift cannot take effect.) Therefore in these, there 
can be no liberality except in the construction of the clauses. 
But in cases of conditions subsequent, it has been established 
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by precedents that where the estate is not given over they 
shall be considered as only in terrorem. Fry v. Porter, 1 
Chan. Ca. 138; 1 Mod. 36, 300; 2 Chan. Rep. 26; Pullen v. 
Redy, 2 Atk. 587; Harvey v. Asten, 1 Atk. 375; Scott v. Ty- 
ler, 2 Bro. Ch. Rep. 488. This shows how odious such con- 
ditions are, for, in reason and argument, the distinction between 
being or not being limited over is very nice; and a clause can 
carry little terror, which is adjudged to be of no effect. We 
must however be careful not to confound limitations with con- 
ditions, for limitations may be good notwithstanding they are 
seemingly in restraint of marriage, and were so by the civil as 
well as the common law. As for instance, where the meaning 
of the testator is not to forbid marriage, but to grant the use of 
the thing bequeathed until the legatee shall marry ; Swinburne, 
part 4, Ch. 12, Sec. 6; or where the prohibition of marriage is 
not made conditionally by this word if, (as I make thee my 
Executor if thou dost not marry) but by other words or ad- 
verbs of time ; as when the testator willeth that his daughter 
or wife shall be executrix or have the use of his goods, so long 
as she shall remain unmarried. Agreeable thereunto are the laws 
of this realm of England, wherein there is a case that one of 
the Kings of this realm did grant to his sister the manor of D, 
so long as she should continue unmarried, and this was admit- 
‘ted to be a good limitation in the law, but not a condition. 
Swinburne part 4, ch. 12. sec. 19. But where a legacy is 
given on marriage, with consent merely, and there are no 
words to vest the legacy, the consent is a condition precedent, 
so that nothing becomes due until marriage, for by the civil 
law as well as by the common law, if money be given to be 
paid at a time or upon an act previous to the payment, nothing 
becomes due or can be demanded, till the time incurred or the 
act performed. Harvey v. Aston, Comyn Rep. 744.” 
Although in cases of conditions subsequent, it seems to be 
established, that where there is a bequest over upon non- 
compliance with a condition requiring consent to marriage 
the executory bequest will take effect upon a breach of the 
condition by the primary legatee, so that it shall not be con- 
sidered in lerrorem, yet I apprehend, in no case has it been 
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held, that if a legacy or bequest of personal property be given 
to a party either absolutely or expressly for life, with a con- 
dition subsequent annexed thereto, if the legatee marries, the 
legacy or bequest shall be given to a third person, such 
shall be good or available to the third person, because the 
condition being an absolute prohibition of marriage upon any 
terms whatever, must be considered as wholly void and of no 
effect. Accordingly, Ch. Baron Comyns, in Harvey v. Aston, 
Comyns Rep. 729, in speaking of what he seems to think un- 
controverted on both sides, says, “ if a portion be given on the 
consideration that the daughter should never marry, I think 
such a condition should be rejected as repugnant to the original 
law of the creation of mankind.” See also Godol. Orph. 
Leg. part 2, ch. 17 sec. 6. And of this opinion was Lord 
Chief Justice Willes, when it cannot be construed into a limita- 
tion. Willes’ Rep. 94. Also in Salisbury v. Bennet, Skinner’s 
Rep. 286, where it is said by Rawlinson, Justice, conditions 
wholly to restrain marriage are odious, as that a woman shall 
not marry, or shall not marry before sixty, and therefore (as in 
the civil law) are void. Indeed, I am not aware of even a dictum 
to the contrary, by an English Judge or chancellor, except that of 
Lord Thurlow in Scott v. Tyler, 2 Bro. Ch. Ca. 488, where he is 
reported to have said, th¢t a condition that a widow shall not 
marry is not unlawful. He must, I presume, have taken this 
idea from the civil, or rather the canon law, which, it is said, 
made conditions against marriage void as to virgins, but al- 
lowed them as to widows, especially if the legacy was given 
by a husband to his own wife. Godolph. Orph. Leg. part 3d, 
chap. 17, sec. 9. Such a distinction may have existed at 
Rome, and have proceeded from a selfish pride or ungenerous 
prejudice on the part of husbands or ecclesiastics, who were 
most likely the lawgivers there. To the credit, however, of 
English lawgivers, I think it may be said, that it never entered 
into their minds to make any distinction of this sort. For 
certainly it does not appear to be sustained by any principle 
of nature or sound policy. Why should a widow of twenty 
two be restrained from marrying more than if she had never 
been married? This dictum of Lord Thurlow seems to be 
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impugned by the decision of the Supreme Court of Massachu- 
setts, in Parsons v. Winslow, 6 Mass. Rep. 178, and particu- 
larly by what fell from Justice Sedgwick, in delivering the 
opinion of the Court, who says—“ The real intention of the 
bequest was for the life of the wife, on condition of being void 
in the event of her marrying. Had this been a condition pre- 
cedent, it would have defeated the gift; but when the condition 
is subsequent, as this is, and the legacy is not given over, it is 
considered merely in terrorem, and the condition is void, be- 
cause it puts a restraint upon matrimony, which ought not to be 
discouraged.” It is true that Mr. Justice Story repeats the 
dictum of Lord Thurlow in his 1 Equity Jurisprudence, sec. 285, 
without comment, but it is manifestly repugnant to all that he 
has recognized and laid down as the law in that valuable 
work of his. In sect. 280, he says: “if the condition is in re- 
straint of marriage, then, indeed, as a condition against public 
policy, and the due economy and morality of domestic life, it 
will be held utterly void. And so if the condition is not in re- 
straint of marriage generally, but still the prohibition is of so 
rigid a nature, or so tied up to peculiar .circumstances, that 
the party upon whom it is to operate is unreasonably re- 
strained in the choice of marriage, it will fall under the like 
consideration. Thus, where a legacy was given to a daughter, 
on condition that she should not marry without consent, or 
should not marry a man who was not seized of an estate in fee 
simple of the clear yearly value of £500, it was held to be a 
void condition, as leading to the probable prohibition of 
marriage, Kelly v. Monck, 3 Ridgw. Parliam. Cases, 205, 244, 
247, 261.” I cannot refer to any case, embracing adevise of real] 
estate upon a condition subsequent in restraint of marriage 
generally, in which the condition has been adjudged to be void, 
but such would’ seem to be, I think I may say, the universal 
Opinion entertained by judicial men on this point. In Perrin 
v. Lyon, 9 East, 170, which was a devise of real estate, 
subject to a condition of a partial restraint of marriage, it 
may be fairly inferred, if the restriction had been generad, that 
Lord Ellenborough would have held the condition void. 
Accordingly Mr. Jarman, in his edition of Powell on Devises, 
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2 vol. 291, observes; that “even in regard to real estate it 
seems to be generally admitted, (though the point rests rather 
on principle than decision) that unqualified restrictions on 
marriage are void on grounds of public policy.” In the case 
under consideration the testator has directed his executors to 
pay annually two hundred dollars of the proceeds of his real 
estate to his widow for the support of herself and her children, 
to be paid monthly, until his son Daniel shall attain the age 
of twenty one years; provided, however, that his wife remains 
his widow that long, and in case she marries again, the be- 
quest of two hundred dollars annually is to cease from the day 
of her marriage. Had the testator directed the two hundred 
dollars annually to be paid to his wife as long as she remained 
a widow, such limitation, according to the authorities referred 
to above, would have been good, and her subsequent marriage 
would have terminated her right to receive any longer the 
annuity. But this is not the form of the gift; it is given to 
her, not during her widowhood, but expressly until the testa- 
tor’s son Daniel shall arrive at full age, provided, however, that 
his said wife remains his widow that long, and in case she 
again marries, the above bequest of two hundred dollars 
annually, is to cease from the day of her said marriage. 
Thus the restriction upon the wife’s marriage generally, is 
superadded as a condition subsequent to the previous lJimita- 
tion, that the annuity should be continued to be paid to her by 
the testator’s executors until his son Daniel should arrive at 
full age. It being then both in form and substance a condition 
subsequent and not a limitation of the devise, it must be con- 
sidered as void according to the principles set forth in the 
premises as being contrary to the first law of our nature, and 
to an institution pre-eminently calculated to promote the 
very best interests as well as the true happiness of mankind in 
the very highest possible degree. The plaintiffs are therefore 
still entitled to demand and receive the annuity of two hun- 
dred dollars, monthly, until Daniel the eldest son of the testa- 
tor shall arrive at full age, if he should live so long, and 
judgment is directed to be entered for the amount of principal 
and interest due and in arrear according to the case stated. 
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Nore. A very late case before the Vice Chancellor of England, decided No- 
vember 6, 1846, for which we are indebted to the Jurist of December 26, 1846, 
carries the doctrine in the text to another branch of cases. An annuity of 40/. a 
year was granted to Elizabeth Castle for life, with the proviso, “ That in case the 
said E. C., should at any time thereafter happen to marry with any person or per- 
sons whomsoever, then, from and immediately after said marriage, said annuity, &c., 
should be, and was thereby reduced to the annuity of 20/. only. “ Elizabeth Castle 
had been the mistress of the grantor, having borne him several illegitimate children, 
but did not marry until the testator’s death, he having by will confirmed the grant 
to her as above given. It was contended on her behalf in argument that the 
clause diminishing the annuity was simply a restraint upon marriage, and Low v. 
Peers, 4 Burr, 2225; Hartley v. Rice, 10 East, 22; and Morley v. Richardson, 2 
Hare, 570, were cited. On the other hand it was urged, on the authority of Scott 
v. Tyler, 2 Dick. 722, that the proviso was a limitation and not a condition. 


Vict Caancettor. My opinion is, that, unless there was something in the 
late statute touching the lapse of time, the case of the plaintiff must succeed. The 
case of Morely v. Rennoldson, before Wigram, V. C., was rightly decided : in that 
case the question upon the policy of the law did not arise. ‘The ground of public 
policy that induced the court to hold restraints on marriage void, was, that it is the 
most beneficial thing for a state, that there should be a multiplicity of subjects ; and, 
on this ground, the courts have held all limitations in restriction of marriage ob- 
jectionable ; but the case before Wigram, V. C., was not of that nature, for the father, 
taking notice of the state of nervous debility of his daughter, only made provision 
against her falling into the snares of some designing person; and it seems to me 
that such a restriction was right. In the case of widows, it is well known that the 
general rule is relaxed, and restrictions against marriage allowed, on this ground, 
that a husband has an interest in the viduity of his widow, for the benefit of his 
children ; and it is perfectly right that he should hold out an inducement that she 
should not marry again. Now, it appears to me that in this indenture it is im- 
possible to discover any motive for the introduction of this clause, except to induce 
the woman not to marry. It is stated that this gentleman had children by this 
lady, and, being aware that she would in all probability marry, he offers this sort 
of inducement to her to remain single. My opinion is, that the clause reducing 
the annuity in the event of marriage is bad, and that the Master’s finding must be 
overruled. 


COMMONWEALTH v. JOEL BRUCE. 
Lebanon County Quarter Sessions. 


A man having illicit intercourse with his daughter, is guilty of incestuous forni- 
cation under the 2d section of the Act of 1705. 


This was an indictment under the 2d section of the Act of 
1705,* which provides “If any person shall be convicted of 
incestuous fornication, he or she so convicted shall suffer such 
punishment,” &c. It was shown that the prisoner had been 


* 7th ed. Purdon, 588. 
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guilty of illicit intercourse with a young woman, whom he had 
always recognized as his daughter, and with whose mother he 
had lived in reputed wedlock. 


Mr. Kicuncer and Mr. Bisicuavs, for the defence. 
Mr. Werpman, deputy Attorney General, for the common- 
wealth. 


Exprep, J. charged the jury that under all the circumstan- 
ces of the case, if they believed the evidence for the prosecu- 
tion, the offence as described in the indictment was sustained. 


DAVID MARK, GUARDIAN OF ADAM BEASLEY, INFANT SON OF 
SUSAN FRAVEL, DECEASED, v. THE COUNTY OF CLINTON. 


Court of Common Pleas for Clinton County. 


Where an associate judge of a court of Common Pleas, discharged a party under 
the insolvent law, six days after a conviction for fornication and bastardy, it was 
held that this was not such a discharge as would make the county, under the Act 
of 28th March, 1814, liable for the costs of prosecution. 


The question raised by the case stated, was, whether the 
County was liable for the costs of prosecution, on an indict- 
ment against Michael Beasley, for fornication and bastardy, 
in the Quarter Sessions of Clinton County. Beasley had been 
convicted and sentenced among other things, “to pay the 
costs of prosecution, and to stand committed until the sentence 
be complied with.” Six days after the sentence, an associate 
Judge took his bond with surety for his appearance to take 
the benefit of the insolvent laws, and directed him to be dis- 
charged, and he was accordingly discharged from custody. 


The opinion of the Court was delivered by Woopwarp, 
President Judge. 

The 13th section of the act of 28th March 1814, entitled 
“ An act establishing a fee bill,” providing that “in case of 
a conviction in any court of Oyer or Terminer, Quarter 

voL. vi.— 31]. 
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Sessions or Mayor’s Court, all costs shall be paid by the party 
convicted, but where such party shall have been discharged 
according to law without payment of costs, the same shall be 
paid by the county.” Michael Beasley was convicted in the 
Quarter Sessions of fornicationand bastardy, and was sentenced 
on the 17th of September, 1842, to pay the costs of prosecution 
and was committed to jail. Six days thereafter, an Associate 
Judge of this Court approved the surety offered by Beasley in 
an insolvent bond, and directed him to be discharged. Under 
the above section of the fee bill, the only question is, was this 
a “discharge according to law.’ This Court decided that it 
was not, when suit was brought on the bond, against the 
surety, and we must say the same, in respect to the present 
question of costs. It was not a discharge according to law, 
first because the Judge had no power at his chambers to order 
a discharge. The 4th section of the act of 16th June, 1836, 
relating to insolvent debtors, gives authority to any Judge of 
the Court of Common Pleas, or to the prothonotary, to make 
an order for the discharge of a debtor on his giving bond with 
surety conformably to the act; but the 47th section of the same 
act reserves to the Court of Common Pleas the power to dis- 
charge convicted criminals. An Associate Judge cannot hold 
a Court of Common Pleas; neither in the court-house, or at 
his chambers, can he exercise the functions peculiar to that 
Court. The proceedings in Beasley’s case, therefore, were 
coram non judice. The Judge had no jurisdiction of the sub- 
ject matter, and his act was simply void. 

But in the next place the discharge was not according to 
law, because the section last referred to, which gives authori- 
ty in the premises to the Court of Common Pleas and not to 
an Associate Judge, provides that a party convicted of forni- 
cation and bastardy, and sentenced, “ shall not be entitled to 
make such application, until after he shall have been in actual 
confinement in pursuance of such sentence for a period of not less 
than three months.” By means of a fraud upon the Judge, 
Beasley was discharged after six days confinement under his 
sentence. What was it but an escape? And what prevents 
the arrest of Beasley, and the confinement of him for the 
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statutory period? It is not necessary to discuss these questions 
now, but it is quite clear that his discharge was not only 
“not according to law,” but, through the error into which the 
Judge was betrayed, was in direct violation of a positive 
statute. The county therefore is not liable. The liability of 
counties for costs, is, in all cases, according to strict statutory 
provision, and this case is not within the statute. 
Judgment for the defendant. 


* 


COMMONWEALTH v. JOHN HAINES, Jr. 


Supreme Court of Pennsylvania, July, 1824, No. 52. 


The erection and exhibition of a stuffed Paddy, constructed and exposed in such 
a way as to be calculated to produce a riot and disturbance, is a misdemeanor at 
Common law ; though if it should appear in evidence that the figure thus exposed, 
was not a Paddy, but a Shelah, the two effigies appearing to be of an opposite 
character, and the indictment averring it to be a Paddy, the variance is fatal. 


This was a case removed by certiorari to the Supreme Court 
from the Mayor’s Court of Philadelphia, and tried before 
Gisson J. at Nisi Prius, in September, 1824. 

The first count of the indictment charged that the defendant, 
devising and intending to raise and create riots, &c., with the 
usual averments, “ unlawfully, wickedly and maliciously, in- 
cited, encouraged and endeavoured to provoke and instigate 
divers good citizens of the commonwealth, whose names are 
to said inquest unknown,” &c., “to assemble and gather to- 
gether to disturb the peace of the commonwealth, and to injure 
and annoy said citizens, &c., and that for that purpose, he, the 
said defendant, then and there erecting and fixing, a certain 
figure, resembling a man, commonly called a Paddy, as and 
for the effigy of St. Patrick, and by these means, &c., did col- 
lect together a large number of citizens, who behaved riotous- 
ly for a long space of time,” &c. The remaining counts were 
for attempts to produce riot generally, without specifying the 
means. It appeared from the evidence that some time between 
dusk and 11 o’clock, on the 16th of March, 1824, a stuffed 
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Paddy, with the accompaniment of a rum bottle and a string 
of potatoes, was suspended to a tree near the junction of Second 
street and the Germantown road, in the district of Kensington, 
a neighbourhood inhabited principally by emigrants from 
freland. The figure remained in this position until the next 
morning, when it was removed to prevent a disturbance which 
seemed likely to ensue. The defendant, an inn keeper re- 
siding in that district, was proved by several witnesses to have 
been in his house during the whole of the evening on which 
the Paddy was erected; and a great deal of conflicting evi- 
dence was produced, which made his agency in the affair very 
questionable. The averment in the indictment that the figure 
was intended as an effigy of St. Patrick, and was meant and 
well calculated to excite the angry feelings of the immediate 
population, was fully supported. It was proved also beyond 
contest, that the defendant was concerned in the exhibition on 
the 18th of March, of a female figure, commonly called a 
Shelah, but with several features, besides that of sex, distin- 
guishing it from a Paddy. Some evidence was offered ‘to 
show, also, that while the exhibition of a Paddy was resented 
as an insult upon the Catholic portion of the Irish, a Shelah 
was often displayed as a retaliatory emblem, and may have 
been so meant in the present case. A tumult ensued, the 
insult being spiritedly resented, and the neighbourhood was 
thrown into confusion thereby for several succeeding weeks. 
The defendant, it was conceded, was clearly connected with 
the Shelah, though his instrumentality in the Paddy was con- 
troveried. 

The jury having been addressed by Mr. Ranpatt and Mr. 
Kirrera for the prosecution, and Mr. Bippte and Mr. D. P. 
Brown for the defence, were charged substantially as fol- 
lows, by 


Gizson, J. The offence specified in the first count, is clear- 
ly indictable at common law. No man has a right to trifle 
with the feelings of any large class of men, so as to provoke 
them to a breach of the peace. If it is done by libel, no one 
doubts it is a misdemeanor; if it is done by effigy is it less 
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‘ 


so? Suppose the defendant had published a picture of the 
same character, and with the same tendency as the figure 
which is the subject of the present offence, would it not be held 
a libel?’ The gist of the offence, is its tendency to provoke a 
breach of the peace. It may be indiscreet in the Irish resi- 
dents of the district to take notice of acts of the kind; but it is 
worse than indiscreet in others to provoke them to do so. The 
facts are with you exclusively ; if you believe the allegation of 
the indictment to be supported by the evidence, you will be 
bound to convict. 


The jury, after an absence of some hours, came into court 
with the inquiry whether the allegation in the indictment that 
a Paddy had been exhibited, was supported by evidence of the 
exhibition of a Shelah. The Court answered in effect, that, if 
the characteristics and object of the Shelah were different from 
those of the Paddy, the variance was fatal; but that the ques- 
tion of the identity or dissimilarity of the two was for the jury. 

-A verdict of acquittal was subsequently rendered. 


Nore. This case is a strong illustration of the distinction which exists between 
a variance in matter of substance, and a variance in matter of form. In an indict- 
ment for murder, it has always been held that an averment that the deadly wound 
was inflicted by a sword, is supported by evidence that it was inflicted by a knife ; 
though it is otherwise if the instrument be of a different nature, e. g.a pistol. (R. v. 
Mackally, 9 Co. 67 a.) So an indictment for an attempt to produce abortion by 
administering one kind of potion, is supported by evidence of an attempt to produce 
it by administering another kind of potion. Where the defendant is charged with 
the commission of a given result, and the means by which that result was commit- 
ted are specified one way in the indictment, and proved another way on trial, it is 
no variance, if the means as proved are of the same kind as those laid, but differ 
only in degree. Where, however, they are of an opposite nature, as where evi- 
dence that a gun was discharged, is offered to support the allegation that a blow 
was given with a stone, the variance is fatal. The case in the text goes on this 
principle. If the Shelah was a device of the same nature as the Paddy, there was 
no variance ; if she was employed with a different objeet, the indictment could not 
be supported. It is a curious fact, that in one of the earliest riot cases on record, 
the overt act was the same as in the present instance. In 1740, London was 
thrown into an uproar, on St. Patrick’s day, by a collision between two rival pro- 
cessions, one bearing a Paddy, and the other a Shelah; the result of which was 
that Newgate was temporarily crowded. We feel bound to state, however, that 
correct as is the distinction taken in the text, in point of law, the precedent which 
we have just cited, is the only one that sustains it in point of fact. Indeed Shelahs 
and Paddies have usually been considered as devices rather of a similar than of an 
antagonistic character. 


| 








BARRY U. MERCEIN. 


JOHN A. BARRY v. MARY MERCEIN AND ELIZA A. BARRY. 


Supreme Court of the U. States, December Term, 1846. 


The Supreme Court of the United States, has the right of revision over Circuit 
Courts of the United States, only where the rights of property are concerned, and 
when the matter in dispute has a known value which can be proved and calculated 
in the ordinary mode of a business transaction ; and this appellate jurisdiction can- 
not be extended over cases to which no test of money value can be applied. 


This was a motion to dismiss a writ of error to the Circuit 
Court of the United States for the southern district of New 
York. 


Taney, C. J. It appears from the record that the plaintiff in 
error is a subject of the Queen of Great Britain, and resides 
in Liverpool, in Nova Scotia. In April, 1835, he intermarried 
with Eliza Ann Barry, one of the defendants in error, who is 
the daughter of the late Thomas R. Mercein of the city of 
New York; and upon some unfortunate disagreement between 
the plaintiff in error, and his wife, a separation took place in 
the year 1838, and they have ever since lived apart—she re- 
siding in New York, and he at Liverpool. They have two 
children, a son and a daughter. The son is with his father, 
and the daughter, now about ten years of age, is with her 
mother. 

The plaintiff in error filed his petition in the Circuit Court of 
the United States for the Southern District of New York at 
April term 1844, stating that his wife had separated from him 
without any justifiable cause, and refused to return, and un- 
lawfully detained and kept from him his daughter ; that she was 
harboured, countenanced and encouraged in these unlawful pro- 
ceedings by her mother, Mary Mercein, the other defendant in 
error, and prayed that the writ of habeas corpus ad subjicien- 
dum might issue, commanding the said Mary Mercein and 
Eliza Ann Barry, to have the body of his daughter Mary 
Mercien Barry, by them imprisoned and detained, with the 
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time and cause of such imprisonment or detention, before the 
Circuit Court, to do and receive what should then and there be 
considered of the said Mary Mercein Barry. The petition 
was supported by the usual affidavits and proofs. The case 
came on to be heard in the Circuit Court, and it was there 
ordered and adjudged by the Court that the petition be disal- 
lowed, and the writ of habeas corpus denied. It is upon this 
judgment that the writ of error is brought. 

A motion has been made to dismiss the writ of error for the 
want of jurisdiction in this Court. In the argument upon this 
motion the power of the Circuit Court to award the writ of 
habeas corpus in a case like this has also been very fully dis- 
cussed at the bar. But this question is not before us, unless 
we have power by writ of error to re-examine the judgment 
given by the Circuit Court, and to affirm or reverse it as we 
may find it to be correct or otherwise. And the question 
therefore to be first decided is whether a writ of error will lie 
upon the judgment of the Circuit Court in this case, refusing to 
grant the writ of habeas corpus. It is an important question 
—deeply interesting to the parties concerned—and we have 
given to it a full and mature consideration. 

By the constitution of the United States the Supreme Court 
possesses no appellate power in any case, unless conferred upon 
it by act of Congress, nor can it when conferred be exercised 
in any other form or by any other mode of proceeding than 
that which the law prescribes. 

The act of 1789, ch. 20, s. 22, provides that final judgments 
and decrees in civil actions and suits in equity in a Circuit 
Court, where the matter in dispute exceeds the sum or value 
of two thousand dollars exclusive of costs, may be re-exami- 
ned and reversed or affirmed in the Supreme Court. And it 
is by this law only that we are authorized to re-examine any 
judgment in a Circuit Court by writ of error. 

Before we speak more particularly of the construction of 
this section it may be proper to notice the difference between 
the provisions contained in it, and those of the 25th section in 
the same act of Congress, which gives the appellate power 
over the judgments of the state courts. In the latter case, the 
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right to re-examine is not made to depend on the money value 
of the thing in controversy but upon the character of the right 
in dispute, and the judgment which the state court has pro- 
nounced upon it, and it is altogether immaterial whether the 
right in controversy can or cannot be measured by a money 
standard. 

But in the 22d section, which is the one now under consider- 
ation, the provision is otherwise, and in order to give this 
Court jurisdiction to re-examine the judgment of a Circuit 
Court of the United States, the judgment or decree must not 
only be a final one, in a civil action or suit in equity, but the 
matter in dispute must exceed the sum or value of two thou- 
sand dollars exclusive of costs. And in order therefore to 
give us appellate power under this section, the matter in dis- 
pute must be money, or some right, the value of which in 
money can be calculated and ascertained. 

In the case before us the controversy is between the father 
and mother of an infant daughter. They are living separate 
from each other, and each claiming the right to the custody, 
care and society of their child.—This is the matter in dispute. 
And it is evidently utterly incapable of being reduced to any 
pecuniary standard of value, as it rises superior to money con- 
siderations. 

The question for this Court to decide is whether a contro- 
versy of this character can, by a fair and reasonable construc- 
tion, be regarded as within the provisions of the 22d section of 
the act of 1789. Is it one of those cases in which we are 
authorized to re-examine a decision of a Circuit Court of the 
United States and affirm or reverse its judgment? We think 
not. The words of the act of Congress are plain and unam- 
biguous. They give the right of revision in those cases only 
where the rights of property are concerned ; and where the 
matter in dispute has a known and certain value, which can 
be proved and calculated, in the ordinary mode of a business 
transaction. There are no words in the law, which by any 
just interpretation can be held to extend the appellate juris- 
diction beyond these limits, and authorize us to take cogni- 
zance of cases to which no test of money value can be applied. 
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American Judicial Poetry. 


Snort y after Sir Edward Sugden took his seat as Chancellor of Ireland, 
he was waited on by one of the reporters of the London Jurist, for a note of 
a point he had just been ruling. ‘The memorandum was given, but to the 
surprise of the editor, when he was about to commit it to the press, it turn- 
ed out to be a parody of a song, “ Wake, dearest, wake,” which was then 
hummed every day in the streets, and sung every night in the theatres. 
The version was published, much to the mortification of the Chancellor, 
who had written it for his own amusement during an argument, and who 
had liberally sprinkled it with personifications not very courteous to the 
Irish bar.* One of the most finished epitaphs in the language was lately 
acknowledged by Mr. Justice Coleridge,t and he coupled the confession 
with the statement, that not only he, but all his brethren on the King’s 
bench, were poets. So much for the English courts of the present day ; and 
if we can correctly judge from the papers on our table, our American 
Judges are not much behind their English brethren in the cultivation of 
their poetic gifts. Indeed the massiest column is often surmounted by the 
most richly-sculptured capital ; and it certainly is not inconsistent with the 
dignity of the bench, as it is not incompatible with the edification of the bar, 
that we should occasionally append to the more solemn judgments of the 
courts for which we have the honour of reporting, some of the more fugitive 
performances of some of the judges, from whom those judgments proceed. 

Of didactic judicial poetry there are several imposing specimens. Every- 


* The song was a serenade from an importuning sheriff, to a party who locked himself up 
in his house, and smiled with contempt at all efforts to induce him to come down and ac- 
cept service of acapias. The chorus, 


“ My heart with love is breaking, 
Isabel, fare thee well, fare thee well ;"— 


was rendered, 


“Tve watched till morning's breaking, 
Do come down, do come down, do come down,” &c. 


t Inscription on a tomb near Innspruch, in Germany. 


Here rest, 
by his own desire, the mortal remains 


0 
Ricnuarp Henry Toots, Esq. 
aged 23. 


Oh, Early lost! if now thine eyes can see 

His heart who rears this funeral stone to thee, 
There, past all words, a sorrow wilt thou view, 
Which time may soften, but may deepen too. 

Thine were the gifts that round remembrance twine, 
And Friendship finds no second love like thine. 

Thy tortures, as the flame to martyrs given, 

Were the last touch that made thee meet for heaven. 
Too keenly yet thy mourners must retrace 

The suffering sweetness of t y mourning face ; 

Still hear those accents, which when life’s last sleep 
Was stealing o'er thee, prayed them not to weep. 
Ah! not the less those tears are gushing now— 
Their only joy,—these relics are not thou, 

And that thy voice still murmurs, * Not in vain, 
Who trust in Christ shall hope to meet again.” 


VOL. VI.—3s32 
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body is acquainted with the rhyming version of Littleton, attributed to Mr. 
Justice Twisden; and a more epigrammatic sketch of the law of settlement, 
as pronounced by Chief Justice Pratt, and his puisne brethren, has been 
given tous with great fidelity by Mr. Burrow; but it was reserved to a late 
Chief Justice of New York to put into metre the doctrine of conveyances, 
both at common law, and by the statute of uses. We have but one canto in 
our possession, which was published in New Haven, in 1823, from the manu- 
script of the learned judge by whom it was constructed, and we trust that 
the profession may be induced to invite those to whom the rest of the poem 
is entrusted to give it to the world as a whole. The fragment thus 
opens ;— 


“ Our simple Saxon forefathers, they never felt the want 

Of other conveyance than a feoffment or a grant: 

The feoffor and feoffee then fairly took their stand 

At some spot upon, or contiguous to the land : 

No charter then they needed, or if they did make one, 

It was but a memorial of an act already done ; 

And feoffment meaning nothing but the granting of the fee, 
John would say unto Tom, ‘Tom, I give this land unto thee.’ 
But as Tom, for his heirs, through fear might quake or shiver, 
John might give the land to Tom and to his heirs for ever,” 


The author is evidently deeply imbued with the learning of trusts and 
uses, but he has great difficulty in coaxing its clumsy vocabulary into the 
choruses of Rory O’Moore, whose metre he appears to have selected. 
Some words stubbornly hold out, refusing to go into any such thraldom. 
Others, even after they are regularly in harness, disturb the whole pro- 
cession, by their stiff'necked contumacy thus ;— 


“ Of Incorporeal hereditaments the version 
Was said to lie in grant, as they could not give possession.” 


IIe soon recovers himself, however, and goes on at a more even gait: 


“The difference between them, is apparent at first sight ; 
In one they gain possession, in the other granted right.” 


Shortly afterwards, he meets with a new difficulty, which no skill can 
surmount, and which once more throws his ranks into disorder. The statute 
of uses, with the laws immediately preceding it, form the obstacle :— 


* Abators and intrudors, or discontinuees, 

And all who claimed a title paramount to the fedffees ; 
Were subject but to rents, or conditions at the most ; 

For the one came in the per ; all the others in the post. 

By the statute of uses, its framers did intend 

To all such secret uses at once to put an end ; 

And where the use was vested in possession or in right, 
‘The estate of the feoffees then vanished out of sight; 

And the very same act that the use did create, 

Put the cestui use in possession of the estate ; 

But for contingent uses a doubt there still remained, 

By what seisin such contingent uses were to be maintained ; 
As, to A. for life, his sons in tail, and then to B. in fee, 
Pray where might now that service be that would serve those uses three 1” 
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The nature of some of the conveyances under the statute of uses, are 
thus set forth ;— 


“ The lease is as a statutory bargain and a sale: 

The release by enlargement, it is held to avail, 

In a covenant to stand seized for wife, child, or kin, 

Affection and love is the ground of such seisin. 

The words covenant or bargain do not make the alteration, 
But whether love or money be the true consideration, 

In the one, as in the other, the seisin still does rest, 

Till in cestui qui use or bargainee, by the statute it does vest.” 


So much for a metrical paraphrase of the twentieth chapter of Blackstone. 
Notwithstanding its extension through two hundred and fifty couplets, the 
sense is very succinctly given, and though occasionally a word is stuck on to 
help out a rhyme, the style is as good as that of the average of prose on the 
same subject. We proceed to touch upon one or two specimens of a very 
different kind of composition. 


Judge Brackenridge, who sat for many years on the Supreme Bench of 


Pennsylvania, was a poet and a novelist. He had scarcely taken his seat 
as judge, before he amazed the profession, which in those days was very shy. 
by a romance called “ Modern Chivalry, or the adventures of a Captain. 


and Teague O‘Regan, his servant.” If he had called it the adventures of 


a circuit Judge in Pennsylvania, with a few diversions into other States. 
he would have given it a truer title. Such a thing had never been heard 
of before, whether in times ante or post colonial. Formerly, judges had 
made use of their position as a pretext for an excess of gravity: here was 
one who employed it as an excuse for the extreme of levity. He told 
the very worst things he knew about everybody else ; and what added to the 
strangeness of the exhibition was, that he told the worst he knew about 
himself. He every now and then finds himself in a very equivocal situa- 
tion, and when he does, he neither veils his own shame, or that of his com- 
panions, but publishes their common frailty, without even pausing to excuse 
its commission. We shall leave “ Modern Chivalry,” however, for future 


examination, and proceed to give an extract from a poem, the honour of 


which was always laid to Judge Brackenridge’s door. Jt purports to relate 
a scene in the courtship of a cotemporary judge, to whom he bore a bitter 
dislike, and whom he sought every occasion to ridicule. Perhaps our 
readers may recognize in it one of the stories which, ever since the intro- 
uuction of newspapers, have been passing their time in alternate appear- 
ances before the public and withdrawal, and then appearances again with a 
slightly altered costume.— 


“Tn his dark woollen coat and his bright leather breeches, 
His old sorrel mare up the road side he switches, 

Till at length with a sound ’twixt a grunt and a roar, 

He lets himself down by Madam B.’s door. 

But alas for his hopes ! as his foot touched the ground, 
He heard from behind an equivocal sound,— 

A cool puff of air up his belly was borne,— 

The truth burst upon him,—his breeches were torn. 


Still the evening was dark, and the lady was sitting, 

In a well-shaded nook, unsuspiciously knitting, 

And the Judge, plucking courage, with a vigorous squeeze 
Drew the skirts of his coat closely down to his knees, 

But as bad luck would have it, his legs were scarce crossed, 
When the lady discovered her tippet was lost. 
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‘ A white woollen tippet, it’s somewhere around, 

Lift your feet, Judge, it only just fell on the ground, — 
The Judge, with a strong preventative tug, 

Drew his feet but an inch or two over the rug, 

When the suture wide opened,—his shirt tail peeped out, 
Like a little white star, in the darkness about. 

In a flash Madam B. had got hold of it. ‘There, 

‘It’s curled up beneath you, Judge, down on your chair.’ 
With a spirited jerk she grappled it tight, 

Till drawing away, with concentrated might, 

(The Judge shrinking up like a snail when unshelled,) 
She discovered in horror ’twas his shirt that she held.” 


The late Chief Justice Swift, of Connecticut, has given us the only 
specimen of epigrammatic poetry which we have now the opportunity of 
publishing. It is bad enough, but it is much better than the remaining 
judicial epigrams which we have on hand. It seems that when the Chief 
Justice was at the bar, two of his opponents, in a case he was arguing, 
named F. and L., were bandying jokes with each other ina way he con- 
sidered derogatory to his dignity. One of the two, from the yellowness of 
his complexion had been called the “ Sachem,” the other “ Negro,” from his 
still swarthier skin. In order to embarrass the Chief Justice in his argu- 
ment, one of then made outa rule on his neighbour to show cause why F. 
should not be pronounced a negro. The paper was stuck into his hand in 
the middle of his speech, and he, thinking it to be an authority directly in 
point, read it out forthwith to the Court, proceeding, however, without any 
pause ;— 

“T, sole referee, do award in this rule, 
That F. is a negro, and L. is a fool!” 


We are compelled to close our collection for the present, with the follow- 
ing latin version of a narr. in slander. It seems that a late eminent 
judge of Pennsylvania, remarkable for his satirical powers, finding a brother 
at the bar, named John Currie, at a loss for a declaration, which it was 
necessary to supply on the emergency of a sudden trial, drafted a paper for 
him which was regularly filed in the office, and the character of which was 
never discovered until the record went up to the Supreme Court for re- 
vision. It ran as follows :— 


Narr. de Termino Decembris, 1763. 


Catherina Kutzen attachiata fuit— 
Ad respondendum Johanni Currie 
De placito transgressionis super 
Casum, et cetera. 





Et inde idem queritur Johannes 

Quod cum est bonus, verus et fidelis, 

Subditus status bonorum nominis 
Atque gesture. 


Ac per totum tempus vite retroactum 

Ab omni modo sceleris vel stupri, 

Totius intactus, liber et immunis, 
Adhuc remansit. 


Per quod favorem ac benevolentiam 

Omnium vicinorum, nec non aliorum 

Quibus notus erat, sibi non immerito 
_ Conciliavit. 
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Cumque per multos annos jam elapsos, 

Fuit, et adhuc est, unus attornatim 

De communi banco, apud Northampton, 
Lege peritus. 


Ratione inde diversis sectis 
Magni momenti, in eadem curia, 
Tam prosequendo, quam defendendo 
. Retentus fuit. 


Unde, profitua magna, et ingentes 
Denariorum summas acquisivit, 
In meliorem manutenentiam, 
Ejus familie. 
Predicta tamen Catherina Kutzen 
Sciens premissa, sed malitiose 
Intendens ipsum Johannem Currie 
Scandalizare. 


Viginti die mensis Decembris 
Anno predicto, apud Northampton 
Hee falsa ficta scandalosa verba 
De illo dixit. 
Scilicet, “ He,” (eundem Johannem 
Currie, inuendo,) “ is a whoremaster 
«“ And has a bastard, at his mill in Saucon, 
“ And I can prove it.” 
Quorum pretexta idem Johannes 
Non solum bonis nomine et fama 
Quibus preantea reputabatur 
Lesus existit. 
Verumque multe graves persone 
Ipsum in sectis suis retinere 
Nec non cum eo, quicquid habere, 
Penitus recusant. 
Undique dixit quod sustinuit damna 
Centum Librarum et producit sectam 
Sunt atque plegii de prosequendo 
John Doe et Richard Roe. 


Spirit of the English Law ress. 


The London Law Magazine, which was formerly distinguished not only 
for the admirable series of articles on mercantile law, which Lord Denman 
said were unsurpassed by any authoritative treatise on the subject, but for 
the very entertaining judicial biographies since acknowledged by Mr. Town- 
send, is now in its seventy-third number. and presents an appearance equal- 
ly robust and well ordered with the London and Edinburg Quarterlies. _ Its 
price, six shillings a number, enables it, if supported by but a small frac- 
tion of the immense English metropolitan bar, to receive an income well 
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calculated to place at its disposal a good portion of the floating literature of 
the profession ; and though it wants both the graceful touches which it for- 
merly used to exhibit under Mr. Haywood, who, in the beginning of its ca- 
reer divided his time between editing it and translating the German poets, 
and the lucid expositions of current questions of litigation, to which it was 
indebted to the late Mr. John William Smith, it never fails to contain on 
an average about a half-dozen sensible and clearly written articles on sub- 
jects of immediate practical importance. The November number devotes its 
first sixty pages to an elaborate examination both in principle and detail, of 
the small debt act which lately went into operation in England, and then 
proceeds to review Mr. Smith’s posthumous works on contracts, which it 
declares to be one of the happiest specimens of the inimitable style of its la- 
mented author.—The third article is on Mr, Townsend's Lives of Eminent 
Judges, the substance of which had originally appeared in the Law Maga- 
zine columns, and which it takes some pleasure in declaring “afforded 
Lord Campbell much unacknowledged assistance in the compilation of his 
subsequent Lives of the Chancellors.” Mr. Townsend is charged with hav- 
ing dressed up his productions since their magazine appearance in unneces- 
sary literary grandiloquence; and perhaps the reviewer himself does not 
free himself from the same aspersion in the following passage with 
which the article opens. ‘ The history of the greatest luminaries of our 
Jaw is radiant with interest, from whatever point we consider it. ‘The ne- 
cessarily severe labours of early study, encountered with courage, and fol- 
lowed perseveringly ; the exercitation and discipline of the faculties to 
sharpen and focus them for the after duties of professional life; the first 
struggles for business, with their consequent alternations of life and despon- 
dency, the misgivings of the powers which sometimes darken with appre- 
hension the ablest minds; the flattering anticipations of success, which 
so frequently are frustrated ; and lastly, the bearings of the man, when by 
the force of genius and the friendly aid of good fortune, he has surmounted 
the obstacles to his advancement, and stands in “ the high places” of the 
Jaw, all afford subject for profitable consideration ; for the individuality of 
every man gives a distinctive variety to these phases, as the virtue that is 
in him differs from that of others.” Certainly if Mr. Townsend, or any other 
biographer, started each life with a preamble of reflections such as these, 
he would lose his readers in the mass of preliminary parentheses, as com- 
pletely as he is lost himself.—The next article is a review of the last edi- 
tion of the late Mr. Joseph Chitty’s Precedents of Pleading. The new editor, 
Mr. Henry Pearson, is charged with announcing himself at the outset as 
being about to turn his author up side down, and with afterwards content- 
ing himself with simply transposing the outer dress of that of which he pro- 
mised to reverse the inner substance. ‘* The work, in its original form,” 
it is declared, however, * has always been held in high estimation, and the 
adaptation of the present edition to modern practice, together with the val- 
uable collection of recent authorities, which, we must say, have been very 
creditably worked up, will render the work indispensable to that part of the 
profession for whose use it is more particularly designed.” One other pas- 
sage we extract for the benefit of those who are engaged either in book- 
making or book-publishing. ‘The materials for an index should be col- 
lected by an author out of his matter as he works it up; it should begin 
and progress with the work itself; and when complete, be subjected to pro- 
per analysis ; whereas, in many casesit is manifest that the work is not even 
begun until the work itself is finished; and hence much that is important 
is overlooked, and consequently altogether omitted.”” ‘The sixth article is 
devoted to a brief and diverting sketch of the late Mr. Thomas Goold, 
who, after coruscating with prodigious brilliancy as a patriotic wit and 
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orator, was finally smothered by the government, under the extinguisher of 
a mastership in chancery.* 


The Jurist is a weekly paper, of the size of the Spectator and the Ex- 
aminer, containing about forty-two pages, and sold at a shilling a number. 
It is undoubtedly, of all legal periodicals, of the most practical value. After 
devoting two or three pages to the discussion of points of immediate practi- 
cal interest, it proceeds to report with singular fulness and accuracy all 
cases in the several courts in the order in which they are determined. In 
this way professional news of that character, really the most essential, in- 
stead of being packed away in a reporter’s drawer until a year has run by, 
with its errors and blunders, is spread before the public, like news of every 
other kind, at the period of its freshness. If this was to gratify mere vacant 
curiosity, it would be of little moment ; but it must be remembered that such 
promptness of publication serves to save expense, to check litigation, and to 
lessen uncertainty. Perhaps there are no reports where the arguments of 
counsel are given so elaborately as in the Jurist, and in fact, the names of 
the eminent gentlemen who are engaged by it as reporters in the various 
courts, are such as insure the accuracy of their labours. With all its merits, 
however, the Jurist has a chronic horror of all reforms, whether judicial or 
legislative, and never allows itself time to recover from one fit of terror at 
the refining propensities of the Court of Exchequer, before it falls into 
another at the reforming performances of the House of Commons. In fact 
the Court of Exchequer has usurped the wayward seeptre of Lord Brougham. 
No one, it is declared, knows how to advise a client when such dashing in- 


* One or two passages we transfer :—“ He started in life, as it was wittily re- 
marked, ‘as an opposition wonder to the French Revolution,’ which had then just 
burst forth. With great natural advantages, and a considerable patrimony, he set 
out as a proficient in every range of pursuit. He professed to be familiar with 
every department of learning ; he spoke all the modern languages; he was most ac- 
complished at every feat of strength and personal skill; he gave the most elaborate 
dinners ; he was the best dancer of the day ; he delighted in private theatricals ; and 
Herbert, in his ‘ Irish Varieties!’ states that he saw him ‘in Lord Duke, Jessamy, 
Bowkit; those were all finished performances, perhaps the last was the best. I 
never witnessed any such treatment by a professor; it was highly wrought and 
perfectly true to nature.’ This course of life did not continue very long, for having 
squandered his fortune, he settled down to the study of the law, and became, 
eventually, one of the most successful practitioners of the day. He was called to 
the bar in 1792. Several of Mr. Goold’s speeches, when at the bar, are in print, 
and from them a very good idea of his style of oratory may be obtained. He was 
ardent and energetic in the extreme. His manner was abrupt, but it was impres- 
sive, and never failed to produce the conviction that he was a perfect master of the 
subject on which he was speaking. One of the most remarkable of his speeches, 
was that which he delivered upon the occasion of the celebrated meeting of the 
Irish bar, which was held on the 9th of December, 1798, to consider the subject of 
the legislative union of the two countries. Upon that occasion Mr. Goold spoke 
at considerable length against the union. After declaiming upon the natural ad- 
vantages of the country he exclaimed,—‘ Search from north to south, from east: to 
west, you will see the bounties of providence. I want not the assistance of Divine 
inspiration to foretell, I am enabled by the visible and unerring demonstrations of 
nature to assert that Ireland was destined to be an independent nation. Our patent 
to be a stafe and not a shire comes direct from Heaven. The Almighty has in 
majestic characters signed the grand charter of our independence. The Great 
Creator of the world has given unto our beloved country the gigantic outlines of a 
kingdom, and not the pigmy features of a province. God and nature, I say, never 
intended that Ireland should be a province, and by God she never shall.’” 
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novations on ancient practice are promulged by a court at once so capable 
and so capricious. Thus, in the numbers for November 28, 1846, the late 
case of Sibree v. Tripp, (15 Mee. & W. 23.,) is the subject of no little 
ecandal and amazement. After Cumber and Wane, through the canoniza- 
tion of Mr. Smith, had been apotheosized as a leading case—after having 
had its sanctity put beyond a doubt by the recognition of a long papacy 
of judges; who could believe that at a single blow it was to be driven from 
its seat, and to be pronounced disreputable as an authority ! Such, however, 
the Jurist declares to have been done by the court of exchequer, in Sibree v. 
Tripp.*—Article VII. contains one or two useful lessons to the omnibus legis- 
lators of Pennsylvania, and to al! the rest of the United States besides. Not 
long since a proviso, divorcing a respectable couple in Tioga county, who had 
lived and multiplied for a dozen years without a quarrel, flew through both 


* In the latter case the question arose whether the acceptance of a negotiable 
promissory note was a satisfaction for an antecedent debt for a larger amount. ‘The 
court held that it was, and one of the judges said, “ if the case of Cumber v. Wane 
is law, and a binding authority upon us, undoubtedly we could not come to a con- 
clusion in favour of the defendant. That case was one of assumpsit for 15/., to 
which the defendant pleaded that he gave the plaintiff a promissory note for 
5/. in satisfaction, and that the plaintiff received it in satisfaction ; and it was held on 
writ of error after judgment for the plaintiff, that the plea was ill. It does not ap- 
pear from the report whether the note was payable presently, or whether it was 
negotiable or not. The facts are not sufficiently stated to make it a binding 
authority.” And quoting the judgment delivered by Pratt, C. J., he proceeds :— 
“ From the latter partof the judgment, I must, with every respect for the great 
authority of that learned judge, express my dissent. Undoubtedly, at that time it 
was not law, for in Pinnel’s case (5 Rep. 117,) it was laid down as clear matter 
of law, that in the case ofa bond for 500/., due on the Ist of January, if the 
obligee accepted 100. in satisfaction the day before, he was at liberty to do 
so; and the court never inquired whether the satisfaction was reasonable; they 
left it to the agreement of the parties. However, it does not appear, in the case 
of Cumber v. Wane, that the promissory note was negotiable, and, therefore, 
that the plaintiff had any benefit from it. The marginal note of that case,— 
‘ Giving a note for 5/., cannot be pleaded as satisfaction for 15/.’ was expressly de- 
nied to be law by Lord Ellenborough in argument, in the case of Heathcote v. 
Crookshanks, and Buller J., referred to a case of Hardcastle v. Howard, in which 
it had been so denied to be law. But whether the case of Cumber rv. Wane has 
been overruled or not, it appears to me that it cannot be sustained as an authority 
that the acceptance of a negotiable security may not be a satisfaction of a claim to 
a larger amount.” Now however bold this doctrine may seem abroad, it has been 
already pronounced in several of the American Courts as an essential corollary to 
Cumber and Wane; and in the very lucid and thorough note by Messrs. Hare and 
Wallace, to that case, is recognized as fully according with its principle. Thus it ap- 
pears that in Maine, (Varner v. Nobleborough, 2 Greenleaf, 121,) and Massachusetts, 
(Butts v. Dean, 2 Metcalf, 176; Johnson v. Johnson, 11 Mass. 359,) Connecticut, 
(Dougal v. Cowles, 5 Day, 511,) and Pennsylvania, (Darlington v. Gray, 5 
Wharton, 487; Weakly v. Bell, 9 Watts, 273) the distinction thus laid down has 
been already established, though a contrary rule exists in New York, (Cole v. 
Sachett, 1 Hill, 517; Frisbie v. Larned, 21 Wend. 450, 482.) It will be observed, 
however, that the principle on which Cumber v. Wane, is professedly based, 
namely, that 5/. is no satisfaction for 15/., is equally conceded by the American 
Courts, and by the Court of Exchequer. The only qualification is, that the ac- 
ceptance of a negotiable note for 5/. is a satisfaction for 15/., and that because a 
negotiable note, though in the eye of the law but a simple contract, nevertheless, 

s by its negotiability a property which might well make it a reasonable 
satisfaction for a much larger sum. 
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houses on the back of a bill changing the name of a volunteer company at 
Erie. Of course the subjects of it never having dreamed of it until the 
pamphlet law containing their names came into their possession a year 
afterwards, married again forthwith upon notice, but unfortunately not until 
achild had been born, when it needed another amendment grafted on a bill 
equally liberal to legitimate. Such a hoax was cruel enough, but is no 
worse than the hundred tricks which are annually played on the public in 
the same manner. It seems that a committee in the House of Commons, of 
which Mr. Hume was chairman, has Jately reported a measure which is 
calculated to check the evil. No private bill is to pass until public notice, 
through advertisement, and posting at the public court houses, as well as 
personal notice to parties interested is given; nor until the local authorities 
of the place it is to affect are summoned to show cause against it. Such, 
if we understand it, is the chief general remedy suggested, though perhaps 
any remedy, except greater discretion on the part of the legislature itself, is 
hard to be devised. 


The Legal Observer, whose longevity we believe is the greatest of its 
cotemporaries, and which is the last English paper which we shall have oc- 
casion to notice, is a weekly compendium of advertisements, and of essays 
on abstract points done up in the old “ put-case” style, with but very scanty 
references to modern law. Its reports, with a few great exceptions, consist 
either in opinions without abstracts, or abstracts without opinions, thrown 
together with no reference to analytical order, something in the way of 
Mr. Asa Kinne’s monthly compendium. ‘Toan American reader it is of little 
interest, and it is difficult to turn over its pages without feeling how little 
of the fire it retains which used to distinguish it in the days when its co- 
Jumns were the receptacles of Mr. Hargrave’s elaborate disquisitions on the 
learning of the past, and of Sir Samuel Romilly’s indignant expositions of 
the abuses of the present. 


New Publications. 


A Dicest or tHe Conveyancine, TestaMENTARY AND Recistry Laws o¥ 
ALL THE STATES OF THE Union ; embracing references to the leading de- 
cisions upon these subjects in most of the States ; together with the Forms 
of Acknowledgment, Probate, Relinquishment, &c., required by the 
Statutes of, and in use in each. Preceded by a brief Treatise on the 
general rules relating to the nature, execution, and operation of Deeds 
and Wills; and followed by an Appendix of the most approved general 
forms of those instruments, being a practical Manual and Guide for law- 
yers, public officers, and men of business. By James B. Tuornron, late 
of Virginia, now of Memphis, Tennessee, Attorney at Law. Philadelphia, 
T. & J. W. Johnson, 1847. 


This work is ushered upon the community with very great claims. It 
undertakes to give both the doctrines and the formule of conveyancing in 
its various modifications throughout the Union; and no one can look at its title 
without feeling that, if accurate, it will become one of the most useful books 
of the day ; if inaccurate, one of the most dangerous. The confidence with 
which the author announces in his preface the character of his labours, gives 
us at the outset no little hope that it would fall into the former class. He 
remarks that it is * with no misgiving of its accuracy, as far as it goes, that 

VOL. v1.—33 
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he offers it to the public.” Expanding his limit of vision beyond the pro- 
fessional horizon, he declares, a little further on, that * of still more benefit 
than to the lawyer is this work to officers, whose duty it is to take the ac- 
knowledgment and probate of deeds, such as Judges, Justices of the Peace, 
Clerks, Notaries, Commissioners, Mayors, and Alderman,” &c., and “to 
every business man, who will find in it information valuable to him, and so 
arranged as to be readily comprehended and applied, without the aid of pro- 
fessional advice.”’ “The author would not be understood,” he concludes 
by saying, “as wishing to claim for his work any unjust pretensions, but 
only to assign it to some rank as a valuable practical manual, in which is 
collected, with fidelity and accuracy, much necessary information, attainable 
only where access can be had to extensive libraries, and then not without 
an amount of labour which would be well saved at the cost of the price of 
this volume.” (p. v. vi. vil.) With what * fidelity and accuracy” this * valu- 
able work” is executed, we proceed to inquire ; and we ask the more particu- 
lar attention to the inquiry, from the unusual dimensions of the sphere which 
it seeks to occupy. What would be a slight aberration in a circle of a few 
inches diameter, becomes of immense moment when the radius is indefi- 
nitely extended. 

The chapter on Pennsylvania may be taken as a fair specimen of the rest 
of the work, as not only was it published at Philadelphia, but the author, by 
the date of his preface, plants himself there at the time of the close of his 
labours. It is nota little singular, considering the great facility he then 
possessed, that he should scrupulously avoid noticing any Pennsylvania 
cases, with but one exception, since 5 Serg. & Rawle. In tact, we find but 
three cases cited by him of later date than 1818. The 5th edition of Pur- 
don's Digest, and Griffith’s Law Register, are the two works chiefly relied 
on; and it is very clear that the former of the two was in most points com- 
pelled to yield to the highly respectable but very superannuated authority 
of the latter. It may be for this reason that Mr. Thornton has fallen into 
inaccuracies which will make his work a very unsafe guide for any sections 
of the very large class of readers for whom it is intended. 

The whole Penn-y!vania law of mortgages is comprised (p. 328,) in the 
following sentences :— 

“ A mortgage, though not recorded in six months, is good against the 
mortgagor. Leving v. Will, 1 Dall. 434, 436. Zt is equally good against 
a subsequent purchaser, with notice of its existence. Stroud v. Lockhart, 
4 Dall. 153. If recorded within the time prescribed, (for which vide 
head Recording,) they operate from the (Qu. their) delivery against the 
whole world. If not recorded within that time, they operate as to any sub- 
sequent purchaser or mortgagee for valuable consideration, from the time 
of recording. (Purdon’s Digest, 276, 18, sect. 1.’’) 

As there is no allusion whatever to mortgagees under “ head Recording,” 
we are compelled to satisfy ourselves, so far as our notice of this branch of 
law is concerned, with the information given in the preceding extract. A 
mortgage, it is broadly asserted, operates from its delivery against the whole 
world. Few errors could be more mischievous, and none more unaccount- 
able, because the author nved only have turned over three or four pages of 
the very authority which he cites, (Purdon’s Digest, 276,) to have found, 
under the very head that he was citing, that all mortgages ** have priority 
according to the date of recording the same, without regard to the time of 
making or executing.” (Act of 28th March, 1820, section 1, 5th Purdon, 
281.) But this is notal!l. Mr. Thornton having terminated his investi- 
gations with the act of 28th May, 1715, lays down with great emphasis the 
doctrine that a mortgage, ** to operate against the whole world,’’ must be re- 
corded within six months, being entirely unaware of the fact, that by the 
act of 25th March, 1820, it was provided that “no mortgage should be a 
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lien until such mortgage shall have been recorded, or left for record as 
aforesaid.” The limitation of six months has been for nearly thirty years 
abrogated ; and its reproduction, with its attendant perplexities, will not a 
little confuse those who depend on Mr. Thornton as a guide. 

The next page is devoted to the proving and acknowledging of deeds, 
and here we regret tosee the author falling into an error which may be 
productive of a large crop of absurdities. ‘In the officer’s certificate, who 
takes the acknowledgment or proof, it is customary to affix to his signature 
his seal, though I have been unable to find any law requiring it; and in 
1835, the legislature passed an act, authenticating an acknowledgment or 
proof, though the officer’s seal be omitted.” Now it is not a little strange, 
that in the very work which is cited, sentence after sentence, for the two 
preceding pages—a book whose admirable analytical arrangement makes it 
a mere matter of eye sight to collect the scattered Jaws on any particular 
topic,—there are to be found three acts on this very point, one of which the 
author adverts to, though very imperfectly, and without page or reference, 
and the other two of which he is “unable to find” in any shape. The 
third section of the act of 28th May, 1715, (6th ed. Purdon, 273, the very 
page just cited by Mr. Thornton,) provides that the officer taking the ac- 
knowledgment, “shall, under his hand and seal, certify such acknowledg- 
ment or proof upon the back of the deed ;”’ and then comes the act of 19th 
February, 1835, (7th ed. Purdon, 304,) which * authenticates,” not “ an 
acknowledgment or proof, though the officer’s seal be omitted,” but all 
such acknowledgments or proofs, past and future, when the acknowledgment 
is duly certified under the officer’s hand. But the material act to commis- 
sioners out of the State, when taking acknowledgments, is that of 3rd April, 
1840, (Pamph. p. 233,) which declares that the certificate of an officer, 
“under seal,” attached to such acknowledgment, “ shall be deemed prima 
facie evidence of such execution and acknowledgment, or proof, without 
requiring proof of such seal, as fully to all intents and purposes, and with 
the same effect only, as if the same had been so acknowledged or proved 
before any judge, justice of the peace, or alderman within this common- 
wealth.” Now the object of this act clearly is to put the certificate under 
seal by a commissioner outside of the commonwealth, on the same footing 
with a like certificate by judges, aldermen, &c., within the commonwealth. 
The seal, however, is the necessary passport to these privileges, and we 
trust that commissioners wi!l not be induced by Mr. Thornton’s intimations 
totally to abandon this important device. In fact, it would seem he is re- 
solutely bent to banish it from all acknowledgments whatever, for when on 
the next page, (p. 330,) he refers to the act of 3rd April, 1840,—or **an 
act of 1840,” as he calls it—he announces that it provides that * the certi- 
ficate of the officer shall be prima facie evidence of such execution and ac- 
knowledgment or proof.” Here, again, is a double blunder; first the sup- 
pression of the qualification of a seal, and secondly, the omission of the ope- 
rative clause, which puts such certificate, when made out of the State, on the 
footing, and only on the footing, of those made in the state by judges, alder- 
men, &c. - 

Our limits compel us to close our examination of Mr. Thornton, at this 
point; and we have only to regret, in conclusion, that the specimens we 
have given should be a fair representation of the character of the book 
throughout. 





A Treatise on rHE Measure or Damages, or an Inquiry into the princi- 
ples which govern the amount of compensation recovered in suits at Law. 
By Tueopore Sevewicx. New York, John S. Voorhees, 1847. 


A hasty perusal of this work satisfies us that it supplies a want which 
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has been long felt by the profession ; and the eminent abilities of the author 
and the well-earned literary and legal celebrity of the name he bears, will 
not fail to attract attention to his production independently of the mere 
interest of the topic upon which he writes. 

“ The subject of damages, in other words, the pecuniary compensation 
awarded by the tribunals of justice, in the widest acceptation of the term 
embraces the whole field of redress by legal means, and in this sense, in- 
cludes the entire philosophy of the law, at least so far as it is distinguished 
from Equity.” 

The author has not stated too broadly, the range of inquiries which would 
be opened under the general head of Damages, but as he desired to present 
a work of practical utility as a hand-book for the profession, he has restrict- 
ed his investigations to some of those inquiries. 

“My purpose has been to examine those cases only, where a wrong 
having been done, or in more technical language, a right of action existing, 
the question remains, what is the amount of compensation to be awarded! 
In other words, what is the rule or measure of damages in courts of law ?” 

The book commences with a general historical review of the subject, 
showing much research, and the author combats and successfully refutes the 
idea that legal damages are in any but a general sense compensation, since, 
“In ordinary cases of contract, the remuneration must be less, in cases of 
tort it may be more.” p. 44. 

The author next proceeds to examine the subject of nominal damages, 
which is treated with boldness and skill, though we should not be prepared 
to adopt without qualifications his conclusion that in most cases, other than 
those to try titles to lands, the rule of nominal damages only tends to en- 
gender litigation. Nominal damages can be recovered in few cases of 
personal contracts, and since in perhaps almost all cases of torts damages are 
given not to compensate but to furnish, we think the author’s conclusions on 
this point somewhat too general. 

We have no room to pursue further, our notice of this excellent work.— 
It is sufficient to say that by a lucid arrangement it fully answers the pur- 
pose of its author as a text book for the use of practitioners, while it also 
unfolds the principles of the branch of law of which it treats for the instruc- 
tion of the student. 

The volume closes with the confession which jurisprudents must always 
make on all professional subjects, that the rules as to damages are imper- 
fect, arising “ from the imperfect nature of all human administration, and 
the impossibility to do more than approach correct results. ‘Tribunals able 
to carry their inquiry beyond the reach of our investigation, to scan the 
motive of each act, to determine how much is due to malice, how much to 
neglect, and how much to honest incapacity, would be alone fit to make 
complete compensation in each particular instance.” 





A Treatise on THE PrincipLes Or THE Law or Marine Insurances. By 
Francis Hitpyarp, M. A. 


This very valuable book occupies the January, February, and March 
numbers of the Library of Law and Equity. The style is clear, correct, 
and concise, and the law is brought down to the present day with remark- 
able accuracy and fulness. We cannot too highly commend the character 
of the works selected by the editors of this journal ; they are without excep- 
tions treatises of the greatest value, and can be bought in this way at one- 
third the price of what in their original shape they would obtain. 
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Digest of Cases. 


CASES DECIDED IN 1845 AND 1846 IN MASSACHUSETTS, NEW YORK, PENNSYL- 
VANIA, VIRGINIA, NORTH CAROLINA, AND SOUTH CAROLINA. 


DEEDS.—(Continued from page 212.) 


12. If a deed conveying a freehold to commence in futuro express both 
good and valuable considerations, it will be a good covenant to stand seized 
touses. Kingston v. Clash, 1 Rich. 170. 

See Bond, 7.—Evidence, 27, 46, 47.—Husband and Wife, 112.— 
Sheriff, 10.— Trusts and Trustees, 4.— Vendor and Purchaser, 3. 


Demurrer.—See Pleading, 2, 13; Practice, 16. 
Depositions.—See Practice,24. Drvise.—See Wills and Testaments, 24. 
Distress.—See Landlord and Tenant, 4, 10, 11. 

Districr Court.—See Courts, 6. 


Dower.—See Executors and Administrators, 11. 


EJECTMENT. 


1. Plaintiff in ejectment may waive proceedings against defendants added 
by the sheriff, under section 2, Act 1807. And in such action, it is not 
error to enter a nol. pros. as to some of the defendants, after verdict, there 
being no contribution. Freedly v. Mitchell, 2 Barr, 100. 

2. To make a former verdict, and the testimony therein given, evidence 
in a subsequent trial of an ejectment, it must have been between the same 
parties or their privies, and in relation to the same title. Sample v. Coulson, 
9 W. & S. 62. 

3. Two verdicts and judgments in ejectment on the same title, between 
the same parties or their assigns, are eonclusive of the title under the Act 
of Assembly. Drexel vy. Mann, Jun., 2 Barr, 267. 

4. A verdict and judgment in ejectment, is conclusive of the right to 
mesne profits from the time of the service of the writ, though the defendant’s 
title is established by two verdicts and judgments, between the same parties 
and on the same title, one of which was prior, and the other subsequent to 
the term for which the recovery was sought. Jd. 2 Barr, 271. 

5. Devise that the executor should have the management, control, and 
leasing of a farm, and that testator’s daughter should be permitted to re- 
main thereon during her life, at a moderate rent, in the discretion of ex- 
ecutors ; after the death of the daughter the land was given to her children; 
at the death of the daughter, the estate vests in the children, who may 
maintain ejectment in their own name. Vanartsdalen y. Vanartsdalen, 2 
Barr, 312. 

6. Judgment in ejectment is conclusive as to mesne profits between the 
parties, from the day of the issuing of the writ, even though defendant 
entered by a haber facias possessionem under a former judgment in eject- 
ment between the same parties. The Act of Assembly has not altered the 
rule in this respect. Mann, Jun. v. Drexel, 2 Barr, 202. 

7. Plaintiff in ejectment aliens after suit brought; he is entitled to judg- 
ment for nominal cost and damages. Freedly v. Mitchell, 2 Barr, 100. 

See Vendor and Purchaser, 12. 


Exections.—See Corporations, 5. 
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EQUITY. 


1. A conveyance by husband to wife is void at law and equity will not 
aid, in favour of a purchaser under such deed, against the assignee of an 
heir, where the provision was unfair or unreasonable as to the husband's 
creditors. Stickney v. Bowman, 2 Barr, 67. 

2. A valuable or meritorious consideration, and unfairness essential to 
obtain the aid of chancery to perfect a conveyance void at law. Per Rod- 
gers J. Id. 

3. A defendant is not bound to disclose or answer matters which will ex- 
pose him to pains, penalties, or punishment, or to a criminal prosecution. 
And if he will be probably subjected to danger by his answer, he will be 
protected. N. Bank v. Nelson, 1 Grat. 108. 

4. If the objection to the discovery appears upon the face of the bill, de- 
fendant may demur. Id. 

5. If the objection to a discovery does not appear upon the face of the 
bill, the defendant must claim his protection by plea or otherwise, the aver- 
ments of which, if traversed by replication, gust be established by sufficient 
evidence. Id. 

6. If a plaintiff seeking a discovery, relies upon the fact that a prosecu- 
tion would be barred by the statute of limitations, this fact should appear 
from the statements of the bill. Id. 

7. Ignorance or mistake in law, may afford some inference of imposition, 
though in itself it cannot be relieved against. Hunt v. Moore, 2 Barr, 105. 

See Deed, 9.—Error, 3.—Frauds, 3.—Judgment, 1.—Vendor and 
Purchaser, 1, 2, 14, 23, 24, 26. 


ERROR. 


1. The death of defendant, between verdict and judgment, if not more 
than two terms intervene, cannot be averred for error, since the statute, 17 
Ch. 1 c. 8; 1 Ja. 2, c. 17, 8.5. Chase vy. Hodges, 2 Barr, 46. 

2. A refusal to stay proceedings until payment of the costs of a former 
suit, is not the subject of a writ of error. Refusal to open a judgment or 
grant an issue, on the ground that the same point had been decided in a 
former suit, to which no appeal was taken, is not the subject of a writ of 
error. Withers v. Haines, 2 Barr, 435. 

3. Where the Court of Common Pleas deciding on a case under the 
chancery powers vested in it by act of Assembly, direct an issue, writ of 
error will not lie to the proceedings thereon ina court of law. The remedy 
is on appeal from the final decree by the Court in Chancery. Baker v. 
Williamson, 2 Barr, 116. 

4. An answer toa point stating facts assumed without evidence, if cal- 
culated to mislead the jury, is error. Greber v. Klickner, 2 Barr, 289. 

5. That the verdict was against the weight of evidence, cannot be assign- 
ed for error on certificate from the Nisi Prius. Donohue v. The County, 
2 Barr, 230. 

6. Although a witness who has given testimony is privileged from 
answering whether he has not on a former occasion sworn differently, 
neither the court nor a party can object where the witness does not; and 
where upon such a question being put, the court without any objection by 
the witness excluded it, it was held erroneous. People v. Bodine, 1 Den. 281. 

7. In ejectment, under a sheriff's deed, it is error to exclude evidence of 
a*tenancy in common between the debtor and one admitted to defend as 
landlord to the tenant, who came in under the debtor. Knox v. Herod 
and Wilson, 2 Barr, 26. 

8. Unless an issue be demanded on distribution of sheriffs’ sales, before 
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decree, the want of one cannot be assigned for error. Myer’s Appeal, 2 
Barr, 463. 

9. Where, on the trial of an indictment for murder, the evidence was 
circumstantial, and the judge instructed the jury that fair character was 
important to the prisoner, and that they were to inquire “ why it was that 
she had given no evidence of her general character ;” held, that such in- 
structions suggested the inference that her character was bad, and was 
erroneous. People v. Bodine, 1 Den. 281. 

10. When on a trial for murder, there was evidence that a murder had 
been committed, and that the house in which the dead body was had been 
subsequently set on fire, under such circumstances as to raise a suspicion 
that the same was done by the perpetrator of the murder to conceal that 
offence, and the evidence left it doubtful whether the prisoner was in the 
vicinity of the house when the fire was set, and the court charged the jury, 
that if the prisoner might have been at the scene of the fire, “the onus was 
cast upon her to get rid of the suspicion which thus attached to her,” and 
that she was bound to show where she was at the time of the fire; held 
erroneous. Id. ° 

11. Where a plaintiff is nonsuited, and brings error, any fact appearing 
upon the case made by him, constituting an unanswerable obstacle to his 
recovery, may be relied upon to sustain the judgment, though it was not 
mentioned at the trial. Newcomb v. Clark, 1 Den. 226. 

12. Where an objection to a witness is taken at nisi prius, and a reason 
assigned, none other can be noticed on a writ of error, the facts of the case 
being known to the parties. Smith v. Craig, 2 Barr, 153. 

See Ejectment, 1.—Practice, 11.— Vendor and Purchaser, 6. 


Escare.—See Practice, 35. Sheriff, 6, 7. 
Esropret.—See Debtor and Creditor, 3. Roads, 2. 


EVIDENCE. 


1. The records of a court, upon matters within its jurisdiction, when of- 
fered in evidence, cannot be impugued by counter evidence. Galloway v. 
M‘ Kiethen, 5 Ire. 12. 

2. A gazeteer is not admissible to prove the relative distances of places. 
Spalding v. Hedges, 2 Barr, 240. 

3. A suit erroneously brought inthe name of A, upon a bond of indemnity 
cannot be given in evidence in a suit rightly brought upon the same instru- 
ment in the name of B. Keuffelt v. Leber, 9 W. & 8. 93. 

4. The evidence necessary to establish a sale of land by parol, must be 
clear and positive. Ludwig v. Leonard, 9 W. & 8. 44. 

5. A father, seventy years old, and his daughter, thirty three years old, 
being on board a steamboat that was lost at sea, both perished in the same 
calamity, and no special circumstances were known, which tended to prove 
that one died before the other. Held, that there was no legal presumption 
that either survived the other, but it mustbe presumed that both died at the 
same instant. Coye v. Leach, 8 Met. 371. 

6. In an action for breach of promise of marriage, seduction cannot be given 
in evidence in aggravation. See 8 W.& S, 27. Weaver v. Bachert, 2 Barr,80. 

7. In an action against the county for damages by a mob, evidence of un- 
lawful conduct by men assembled within a church, of which the plaintiff 
was pastor, properly excluded as irrelevant, it being shown he was absent 
from the city atthe time. Donoghue v. The County, 2 Barr, 230. 

8. Protest of a foreign notary is not evidence of a eoaal of payment of 
a promissory note. Etting v. The Bank, 2 Barr, 355. 

9. The recital of notice to endorsers in a foreign protest, is no objection 
to its going to the jury. Mullen vy. Morris, 2 Barr, 85. 
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10. A bill in equity by a bank sworn to by its cashier, is incompetent 
evidence against the bank, ina subsequent suit between the same parties. 
Bank vy. Nelson, 1 Grat. 108. 

11. On a feigned issue to try whether the defendant is a person of colour, 
the record of a trial before a magistrate and freeholders, in which the same 
question was in issue, is competent evidence for the defendant, though the 
plaintiff was neither party nor privy thereto. McCollum v. Fitzsimons, 1 
Rich. 252. 

12. Where the pleadings in a case make single questions, to which the 
verdict directly applies, the verdict is per se conclusive between the 
parties, as to the matters decided by it. But where the pleadings present 
two or more distinct propositions, and the verdict may be referred to either, 
both, or all, it is not conclusive, but only prima facie evidence on any one 
of the questions, and may be rebutted by evidence aliunde. Henderson vy. 
Kenner, 1 Rich. 474. 

13. The seal of another State affixed to a copy of an act of its legislature 
for the purpose of authenticating the public acts of the several States, 
proves itself, and imports absolute verity, and is presumed, until the con- 
trary appears, to have been affixed by the proper officer. Per Bronson, C. 
J. Coit v. Millikin, 1 Den. 376. 

14. Such seal, however, to be recognized in the courts of this State, 
must be a common law seal, i. e., an impression upon wax or other tena- 
cious substance ; an impression upon paper alone, will not answer. Id. 

15. Printed books, professing to be the statutes of a sister State, ad- 
missible as prima facie evidence of the law of that State. Mullen v. 
Morris, 2 Barr, 85. 

16. It is not sufficient in order to admit in evidence an insolvent petition, 
from one under whom the other party claims, that the names are identical, 
and that twenty-five years have elapsed since the filing thereof. Sailor vy. 
Hertzogg, 2 Barr, 182. 

17. In scire facias against the endorser of a writ, it is not necessary in 
order to prove the inability of the original plaintiff to pay the costs of his 
suit, to show that he was arrested and committed on the execution for 
costs ; but the return of the officer, on the execution, that he made diligent 
search for the party’s property and could find none, and that he did not 
arrest him, because he had taken the benefit of the United States bankrupt 
act, is admissible in evidence. Proprietors v. Reed, 8 Met. 146. 

18. An extract from a paper in the land office, if it appear to contain all 
that relates to the subject in controversy (as an entire square) is evidence. 
Nor is it necessary it should show by whom or when made, for the presump- 
tion is in favour of regularity. Farr v. Swarm, 2 Barr, 245. 

19. An objection that a paper “ is not original” is a waiver of any defect 
in the acknowledgement, when the paper is a certified copy of a deed from 
the recorder’s office. Id. 

20. A surveyor was permitted to state where he would locate a warrant 
similar to that under which a defendant held. Id. 

21. The rule of the common law with regard to the admission in evidence 
of books of original entry is greatly relaxed: such book of a plaintiff who 
is dead may be given in evidence upon proof of his handwriting. Odell vy. 
Culbert, 9 W. & 8. 66. 

22. Where there was a contract for the purchase of a boat, to be paid 
for in freights, entries made by the purchaser of the delivery of goods to 
strangers, coupled with proof that during the time when the entries were 
made the purchaser carried for no one but the vendor, are not evidence; 
no charge being made against the vendor, and entries of the party not 
being generally admissible to prove performance of a special contract. 
Phillips. administrator vy. Tapper, administrator, 2 Barr, 323. 











